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ABSTRACT 

In the fall of 1979 many of New York state's 

movie - goi ng public were treated to an unusual trailer, 

a short film segment prior to the main feature, at many 

of the state's movie theatres. In this trailer a young 

married couple seek to purchase a car from a mustachioed 

salesman, but discover that all the cars are covered 

with drop sheets that the salesman refuses to remove. 

Naturally the young couple do not want to participate 

in this t ype of one-way negotiations so they seek 

alternatives. Unfortunately they discover the situation 

is duplicated everywhere else and they return to the 

mustachioed salesman and conclude a deal. Despite making 

the purchase the couple is still not allowed to see 

what they bought until eight weeks later. At that time 

they return to the car lot and the drop sheet is 

removed and the couple discovers that they purchased an 

1 - b . l l o ct ea t u p Ja opy. 

This story had nothing to do with the upcoming 

features, but was written and produced by New York 

1 ' ' ' Var iety , September 26, 1979, p. 6. Exhibitors 
placed petitions in their lobbies to get signatures 
from their customers in o rder to aid their fight to 
prohibi t the practice of blind-bidding in New York. 
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state's v a ri o us e xhibitio n associa tions in o rder to 

p rov i d e a n a na l ogy t o bli nd-bidding t o their customers. 

Because t he practice of blind-bidding is both complex 

and rel a tiv el y unknown o utside the motion picture 

industry a common everyday situation was sought to 

familiarize the public with the plight of the exhibitor. 

Like t he young couple in the trailer, exhibitors in the 

United States must rent their films sight unseen far in 

advance of their scheduled playdate, and then must wait 

months befo re they are allowed to see what they bought. 

If unsatisfied with the product at that time the 

exhibitor, like the young couple in the trailer, has 

no redress or no ri ght of substitution. 

This practice of distributing films sight unseen 

is known as blind-bidding and its history is the subject 

of this thesis. The practice beg an as a result of the 

Department o f Justice's action in the early 1950's to 

break up the monopol y then inherent in the industry. 

Fo llowing the divorcement of distribution from their 

theatre holding s the practice began to develop, then 

mature, and finall y eng r o ss the industry . This thesis 

will trace this rise fr om the mid-1950's until 1980 

and the role the Anti-Trust Div ision played in the 

history of blind-bidd ing. Through the anal y sis and 

c oncl u sions as well a s the omissions o f this thesis both 

t he public and its state leg islato rs will be better 
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i nformed o 1 the history of Lhe practice. It is important 

that blind - bidding's histo r y be told n0w becaus the 

possib le fa t e of Lhe mJvie-qoing expe r ience and t he 

~atlon's e hibition industry o~e curre tly eing deciced 

by various state legi.latu-es across the country. 

Hopefully this -hesis will better inform these people 

and provoke further <1nd rn,)n2 meaningfu l discussions on 

blind-b '.ddi ng . 
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... the major produ e rs of films have 
not been forced t o rely exclusively on t he 
excellence of the product itself for profits 
may c on t ·ibute to an unders tanding of many 
questio s concerning the progress of the f'lm 
as an · r t form . . 

- Ma e D. Hu_ ttig, 1944 
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CHAPTER I 

THE PRACTICE AND THE PARTICIPANTS 

The United States motion picture industry now 

a nd for mor e than twenty - five years has been made up of 

two independent business g roups namel y : the produc tion­

distribution business and the exhibition business. These 

two groups are interdependent on each other for their 

livelihood. The motion picture producers, who also are 

nearly always the distributors of their films, control 

both the quality, quantity , and availability of motion 

pictures to the theatre owners. Conversely the theatre 

owners represent the o nl y available a v enue for the 

producer-distributors to license their product to theatre 

audiences. As can be expected from such a mutually 

dependent state of affairs, the two arms of the industry 

have come to accept that their motives, ideas, and values 

often conflict with one another. Although each depends 

o n the other for turning a profit, the two sides have 

been at odds with each o ther for over the last quarter 

century. The central issue of their conflict is the 

mean s b y which the t wo d i vide up the receipts from the 

exhibition of a motion picture. Films have not been 

sold to exhibitors by the di stributors , rather they ha ve 
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1 a l wa y s been rented t h r ough a licensing agreement. 

At t he crux of t h is conflict between distribution 

and exhibition over the division of receipts is the 

b l ind-bidding process through which the majority of films 

hav e been licensed during the last twenty-five years. In 

t his practice the distributor solicits bids from all the 

interested exhibitors in his market for an upcoming film 

release that has not yet been completed. Thus the 

exhibitor must submit his bid blind, having never seen 

tne film, in order to obtain a license to exhibit the 

film. This practice, known as blind-bidding today, has 

been a part of motion picture distribution since the 

2 
ear ly 1950's . Even at that time exhibition was at odds 

with distribution over the practice. At the 1955 annual 

convention of the Theatre Owners of America one distributor, 

Warner Brothers , was severely chastised over the 

II . unfair and uneconomic practice of requesting 

1
Judge Robert Duncan's Opinion delivered in 

Allied Artist Pictures Corp., et. al ., vs. James A. 
Rhodes, Case #C - 2- 78 - 1031, Jul y 9, 1980, p. 5. Hereinafter 
referred to as Duncan. 

2 ' Prior to the Paramount decisions (1940-1951) 
there existed a close relativ e to blind- bidding known 
as blind-selling . In these infant years of the industry 
blind-selling was a necessary correlate to block-booking-­
a practice through which the distributors licensed 
larg e blocks of films at one time to exhibitors. In 
tho se a g reements the films were "sold" blind, much like 
olind-bidding , but then there was no picture- by-pic ture 
licensing . This came, and with it the practice known as 
blind-bidding , following the Paramount decisions. Chapter 
II will deal with the practice and the Paramount 
decisions. 
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bids be fore exhibitors have had an opportunity to see the 

picture. 113 

Complicating this distributor-exhibitor 

relationship is the intense competition that persists 

within the industry. There are seven major distributors 

who compete among themselves for the choice theatres, 

and ju st as many exhibitors in each of the some 150-250 

major markets that compete among themselves for what they 

believe to be the best films. Furthering this strain 

are the competitions between the distributor and the 

exhibitor once the y begin negotiations over the actual 

licensing terms. 

The motion picture production industry is a high 

ri sk, high profit venture. The cost of producing a major 

film today threatens to skyrocket towards an average of 

$6 million per picture. The distributors justify these 

high expenditures because o f the competition provided 

by television. In addition to the actual production 

c o sts there are also certain distribution costs involved 

(the manufacturing of prints and overhead expenses to 

ma i ntain the l arge d istribution network within the 

industry) that often exceed the actual production costs. 

The se d istribution costs are referred to as the negative 

costs within the industry . Ac c o rdingl y a t ypical motion 

3
New Yo rk Times, Octobe r 10, 1955, p. 31:1. 
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p ic ture mu st then recoup at least twice its initial 

investment before it can begin to s how a profit. Because 

each film product is unique in itself, the process of 

assessing its potential profitability becomes more 

complicated. Thus the d istributors attempt to share 

this predicament by procuring favorable licensing terms 

from the exhibitors. 4 

The distributor begins the licensing process by 

inviting bids from the exhibitors in his market for an 

upcoming film. This invitation is referred to in the 

i ndustry as a solicitation letter. In this solicitation 

the distributor describes the forthcoming release, lists 

the names of the producer, director, and the cast, and 

suggests t o the exhibitors what a winning bid must 

contain. In these suggestio ns the distributor points out 

how long he expects the e xhibitor to play his film, the 

suggested percentages for dividing up the receipts for 

each week of the run, how much o f a guarantee (a minimum 

non-refundable rental fee to be paid in advance of the 

film's exhibition) he e xpects from the exhibitor, if any, 

and where the picture will be e xhibited. The entire 

bi dd i ng process occurs prior to the actual completion of 

film. Thus exhibitor knowledge concerning the contents 

of the film comes almost solel y from the distributor's 

4 
·ouncan , p. 6. 



5 solicitation letter. 

5 

The solicitation letter also suggests a weekly 

ho ldover fi gure--a division of receipts past the original 

playtime requested by the exhibitor, and a deadline for 

submitting the bids . The distributor also will inform 

the exhibitor as to when he can anticipate the avail ­

ability of a print, and if there is a print available 

for a local or trade screening when and where it will 

6 
be. Occasionally an exhibitor is requested to share in 

the advertising and promotional expenses, or participate 

in product merchandising in conjunction with the picture . 7 

Once the exhibitor receives his invitation to bid 

he must prepare his offer or bid for the distributor. 

In considering how much to bid, in terms of guarantees 

and box - office division of the receipts, the exhibitor 

must reflect over a myriad of factors. The theatre 

operator must gauge the anticipated g ross return on the 

5 Memo to File from meeting with Steve Schwartz 
o f the Motion Picture Association of America by Homer 
Branan , M.P.A . A. Lobbyist to the Tennessee State 
Legislature, 1977 . 

6Motion Picture Licensing, booklet published by 
the Motion Picture Associa t ion of America in May, 1979 , 
P · 2. 

7Harvey Jay Rosenfield . " Believing Without 
Seeing: Blind- Bidding in the Motion Picture Industry . " 
Unpublished manuscript prepared at Georgetown University 
Law Center. January 16, 1979, p. 5. 



film by reviewing the facility's seating capacity and 

the number of times the film will be shown weekly, the 

6 

anticipated ticket price, and the overhead. In determining 

his ultimate bid from these and other factors the 

exhibitor must anticipate how successful the film will be 

in his particular market during the play time suggested by 

the distributor. If the film is licensed through the 

blind-bidding process, the exhibitor cannot speculate on 

its potential success based on an actual screening of the 

product. Instead the exhibitor must adhere to the 

storyline in the solicitation letter provided by the 

distributor or search elsewhere for information on the 

r• l 8 rim content. Sometimes there are other avenues open 

to exhibitors interested in learning more about a film's 

content. Various trade publicatio ns, including Boxoffice, 

provide occasional resumes on upcoming films. There is 

also a bimonthly schedule of films published by the 

Exhibitor Relations Service. 9 On many occasions the film 

has been adapted from a successful play or book, and in 

these instances the exhibitor can gain a better under­

standing of the film's content by referring to the 

8Motion Picture Licensing, Ibid. 

9Aff idav it by John Tabor, Ohio exhibitor, to the 
Penn s ylvania House Business and Commerce Committee, 
August 6, 1979, p. 2. 



orig inal impetus behind the film. 10 According t o the 

exhibito rs all of these factor s are not only true but 

important as well; however, the most vital factor, to 

them, is still absent--viewing the product prior to its 

rental. 11 

Once the distributor receives all the bids for 

7 

his film they are reviewed and recorded at the branch 

o ffice. The branch manager will make recommendations to 

the home office on the bids most likely to generate the 

maximum rentals for the company. The actual evaluation 

process for the distributor is much like the exhibitor's 

process in determining how to bid in that there is no 

siDgle rule of thumb to use. The highest suggested terms 

are not always the best bid to accept for the distributor. 

High terms mandated from a small, poorl y run and poorly 

l ocated theatre is not nearly as attractive a bid for 

the d istributor as a somewhat lower bid from a theatre 

that is well managed and ideall y located. After the 

winning bidders are selected the actual license to 

exhibit the film is awarded. The payment of the guarantee, 

if one has been agreed upon between the distributor and 

lOAffidavit by Earl Perry , Louisiana exhibitor, 
to the Pennsy l vania House Business and Commerce Committee, 
Augus t 3, 1979, p. 4 . 

11A Position Paper in Rebuttal to the Booklet 
"Motion Picture Licensi;g" published by the M.P.A . A., 
by the National Assoc iation of Theatre Owners, p. 5. 



the exhibitor, must be accomplished by the exhibitor 

two weeks prior to the actual e xhibitio n of the film. 

During the engagement o r the run of the film, the 

exhibitor will submit a weekly box-office statement to 

the distributor listing the film's revenues for that 

period. Based on these fi gures and the terms in the 

rental or license agreement, the distributor calculates 

his share for that week. 12 If for some reason none of 

8 

the bids are accepted by the distributor all the 

participating bidders are notified of this development. 

Once this occurs bidding ma y start again or the distributor 

ma y negotiate directl y with each exhibitor. 13 

In the determination of the rental terms there 

are three paths the d istributor and the exhibitor may 

take in arriv ing at the final fi gure for division of the 

film's receipts. There is the standard 90-10 split with 

the percentage figure descending gradually in favor of 

the e x hibitor as the run progresses. Additionally , 

although it is a rarity , the distributor and the exhibitor 

may arrive at a flat rental or establish a sliding 

12 . . L. . 4 Motion Picture icensing , p .. See also 
Duncan , p. 7 . 

13 Rosenfield, p. 6. See also Duncan, pp. 7-8. 
For an abbreviated description of how blind-bidding 
wo rks see New York Times, June 19, 1979, Section C, p. 
7 , and the Wall Street Journal, August 9, 1979, p. 1:1. 
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scale f o r d i v ision of receipts. 14 The 90-10 split, in 

fav o r o f the distributor, has been for some time the 

most wid e ly used formula for the division o f film 

rentals in the industry . This is v ividly illustrated in 

two 1979 Christmas season releases. Columbia Pictures, 

in soliciting bids for The Rose, suggested the 90-10 

deal with descending percentages for a minimum run of 

ten weeks with a seventy percent floor minimum. A 

"floor minimum" is alway s established prior to the 

film's release in case the film does not realize its 

ff d h h .b . 15 guarantee as o ere by te ex i itor. At the same 

time Paramount suggested almost the identical deal for 

their Star Trek release, except they onl y insisted upon 

16 an eight week run. The actual division of the receipts, 

based on the rental terms in the agreement, do not occur 

until after the exhibitor has deducted his house 

allowance, o r "the nut" as it is referred to in the film 

industry, from the total gro ss receipts. Once this 

figure , which is also agreed on mutuall y between the 

14 Motion Picture Licensing, p. 5. 

15 . · 1 11 1979 ~ Variety , Apri , , p. ~-

16variety , March 21 , 1979 , p. 38 . Take note 
t hat in both cases the films were both blind-bid some 
n ine months , as is the case, in adv ance of the release 
date. In the Columbia solicitation the distributor 
"insisted" that the movie be held past the tenth week 
if it had exceeded the house allowance . 
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d istributor a nd the e x hibitor prior to the actual 

exhibiti o n of the film, is d educted, the division of 

17 revenue then takes place. See Table 1 in the Appendix 

for an illustration of how the receipts are div ided. 

A closer examination of some of the actual 

solicitation letters will illustrate those elements of 

the bidding process prev iousl y outlined more clearly. 

For example, in 1976 Paramount solicitated bids on fiv e 

different films all within a thirty day span in one 

particular market that contained the standard 90-10 

deal abov e" . a realistic house expense." In four 

of the five films the descending percentages for minimum 

terms were the same: 70-30 the first two weeks; 60-40 the 

second two weeks; 50-50 the third two weeks; and, 35-65 

the balance of the run. Suggestions of guarantees in 

three of the films ranged from $25-$50,000. Each 

solicitation contained the same reminder to the exhibitors 

that Paramount maintained the" . right to reject 

any or all offers and to negotiate with a theatre, or 

theatres, that in our considered judgment will develop 

the g reatest film rental potential fo r our cbrnpany .
1118 

1 7 . . t L. . 1· . d Motion P1c ure 1cens1ng , 01 . 

18 see Paramount solicitatio n letters from Joseph 
Ra t hge o , Pa ramount Branch Manager, for Marathon Man, 
Drum, Bad News Bears, Lipstick, and Won-Ton-Ton. These 
letters a re all part o f File # 6 0-6- 8 6 in the Judgement 
Enfo rcement Section o f the An ti-Trust Division o f the 
Department of Justice. Hereinafter all materials from 
the Ant i-Trust Division file wi ll be referred to as JDF. 
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The actual rental terms vary little from distributor 

to d istributo r. In a 19 75 Columbia release entitled 

Bite the Bullet the 90-10 split with a minimum floor of 

sev enty percent descending (identical to the percentages 

in the 1976 Paramount releases outlined in the previous 

parag raph) a~ the run progressed were the suggested terms. 

Rather than recommending a specific guarantee or advance, 

Co lumbia asked the bidding exhibitors to" 

strong consideration ... toward offering 

give 

a very 

19 substantial advance and guarantee." A 1975 Universal 

solicitation for Jaws contained similar terms. The 

onl y major difference was the suggested minimum floor 

would be 70-30 the first four weeks, 60-40 the second 

20 
four weeks, and 50-50 the final four weeks. In a 

follow-up letter Universal indicated that all potential 

bids for Jaws must demonstrate that the exhibitor would 

participate in their advertising campaign in that market. 

In this situation the cost of advertising would be shared 

19 columbia solicitation letter, Washington, D. C. 
Branch, Fred Sapperstein, Branch Manager, April 2, 1975. 
An advance, like the guarantee, is not due until two 
weeks before the release of the film. The difference is 
that an advance is used as a deposit b y the distributor 
t o insure that the exhibitor will pa y his share. The 
advance is usually applied to the balance owed to the 
distributor b y the exhibitor. 

20 u niversal Film Exchanges, Inc., solicitation 
letter from Alex Schimel, Branch Manager, Riverdale, 
Mary land, April 4, 1975. 
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in a cco r dance with the terms of the actual rental 

21 
ag reement. As could be expected from this similarity 

in terms the distributors have been subjected over the 

last decade to criticisms concerning price uniformity. 22 

Ev en the distributor's trade organization, the Motion 

Picture Association of America, admits that the national 

average film rental is the 90-10 split. 23 See Table 2 in 

the Appendix to better illustrate this point. 

Also t ypical in recent license agreements has 

been the requesting of large guarantees and advances by 

the distributors for their films. This practice, like 

blind-bidding, has been part of the film rental procedures 

within the industry since the Paramount decisions in the 

24 
early 1950's. The guarantee is nothing more than a 

sum, agreed to by both the e x hibitor and distributor during 

the final n e gotiation stag es of a license, representing a 

21 b ' d · 1 7 1975 I 1 ., Apri , . 

22
Rosenfield, p. 29. 

23 Motion Picture Licensing, p. 6. The seven 
major distributors, all members o f the M.P.A.A., are 
Paramount, Universal, United Artists, Columbia, 
Twentieth-Century Fox , Warner Bro thers, and Buena 
Vis t a (Walt Disney) . 

24 · f . h II C 1 t Testimony o Harry Wri g t, I, ounse o 
the M. ~ . A. A., to the Ohio Ho use Judiciary Committee, 
Februa ry 23, 1978, p. 11. See also JDF - Maurice 
Silv erman, Anti-Trust Atto rney , to William D. Kilgore, 
Chief o f Judgement En fo rcement Section, Ma y 3, 1967, 
p . 11; New York Times, June 1 8 , 1954, p. 19:l; New 
Yo r k Times, J anuar y 27, 19 77, p. 37 :1. 
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minimum fee the exhibitor will pay the distributor 

regardless of t he actual box -office receipts. 25 

Guarantees, which are not refundabl e, are estimated at 

$200,000 per license in major markets and have cost as 

26 much as $1.35 million in some cases. 

As indicated in the examples o f the major 

d istributors' solicitation letters the guarantees, and 

their amount, are merely suggestions. Exhibitors have 

frequentl y bid guarantees that exceed the suggestions 

1 . db h d' . 27 b · 11 supp ie y t e istributor. To etter i ustrate 

this point see Table 3 in the Appendix. The Department 

of Justice has never prohibited the practice of guarantees . 

In fact, the y have regarded its use as a legitimate 

competitive tool in determining the winning bids among 

exhibitors.
28 

In 1979 Paramount, in a change of marketing 

strategy , tested this very principle in the marketplace. 

The film company made the decision not to include any 

suggested guarantees for its summer releases that year. 

By 11 
• • deciding to l et the marketplace determine its 

wo rth . . . 11 Paramount experienced results that far 

exceeded their original e xpectations. No t only did the 

25 Duncan, p. 6. 

26 JDF - Silv erman t o Kilgore, May 3, 1967, p. 11. 

27 . · L · · 7 Mo tion Picture icensing , p .. 

28 JDF - Memorandum by Paul Webber, April 6, 1967. 



exhibitors volunteer sizeable guarantees, but the y 

requested l o nger runs and in some ins tances even higher 

29 rental percentages . 

14 

In order to provide a clearer picture of the use 

of guarantees in the blind - bidding process a hypothetical 

b idding situation is offered here . In this example the 

exhibitor has licensed the film on the standard 90 - 10 

split with a guarantee of $5,000 . The pre- arranged house 

nut or house allowance is $4,000 . During the first week 

o f the film's run the picture grossed $10 , 000 . From 

this figure the house nut is first deducted leaving a 

balance of $6,000 to be split 90-10 . Since the film ' s 

rentals exceeded the promised guarantee the exhibitor is 

allowed to share in the gross income. In thi s case it 

would be $600 for the first week's run. If the film had 

g enerated onl y $8,000 for the week the exhibitor would 

hav e lost $1,000. This is so because the film ' s revenue 

failed, after the house allowance is considered, to meet 

the guarantee offered by the exhibitor. In these cases 

the distributor discards the percentage figure and take s 

the guarantee which is the higher figure. Thus the 

balance , in this case $3,000, is left t o cov er the 

exhibitor ' s operating costs which were $1,000 more than 

the balance . 

29variety, February 7, 1979, p . 5. 
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There are two main reaso ns put forth for the use 

o f guarantees. Since the guarantee, like the advance, 

is not due to the distributor until two weeks before 

the film's release, it is a convenient way to assure 

collection from delinquent exhibitors. Secondly, it is 

also a means employed by the distributors in evaluating 

bids. In these cases a large guarantee offered by a 

new exhibitor can become the vehicle for his entry into 

an existing market. There is argument, however, that 

these reasons are mere camouflage to its primary function: 

as a risk-shifting device by the distributors to enlist 

the exhibitors into assisting the distributors in the 

30 
financing of their film products. A case in point 

was the 1980 Twentieth-Century Fox release The Empire 

Strikes Back. By November 1979 the company received 

some $26 million worth of guarantees for the film which 

did not debut until the summer of 1980. Another recent 

example was Pararnount's 1979 Christmas release Star Trek-

The Movie. In this instance Paramount received 

commitments worth $30 million prior to its release.
31 

30 
Duncan, p. 13. 

31wall Street Journal, August 9, 1979, p. 1:1. 
The major distributors and their trade organization, the 
M.P.A.A., are undeniabl y uny ielding in their support for 
blind-bidding. Conversely , the exhibitors and their trade 
organization, the National Association of Theatre Owners, 
are just as vehement in their opposition to the practice. 
This chapter concentrates on the arguments espoused by 
both the proponents and opponents of the practice. 



16 

Concerning the justificatio n for blind-bidding 

t h e di stributors put forth three main reasons: securing 

favorab le playdates and l ocatio n, and financing. The 

distributors contend that it is necessary for them to 

blind-bid because many pictures are not completed until 

immediatel y prior to their release date. 32 Thus if the 

d istributors had to trade-screen or preview their films 

t o exhibitors following the actual completion of the 

film, then they may find themsel ves locked out from 

desirable playtime and theatres. This fear is compounded 

somewhat for films destined t o be released at one of the 

three peak periods in film exhibition: the Christmas-New 

Year's period, Easter, and the summer season. The 

intra-industry competition among distributors for playdates 

during these periods is especiall y intense. Many times 

this results in a delug e of products on the consumer and 

exhibitor at one time. 33 

However, it should be noted that there will be no 
historical anal y sis prov ided f o r either arguments at 
this time. An extensive anal y sis will be reserved until 
the final chapter. The purpo se fo r presenting the 
arguments now devoid of any anal y sis is to provide the 
reader the necessary background into the stand s taken by 
both the participants in the practice. 

32 According to 1977 M.P. A.A. figures the median 
a vailability date for a film prior to its release date 
wa s eleven days. See M.P. A. A. Memo randum t o the 
Department of Justice, May 8 , 1 978 , p. 34. 

33 JDF - Memorandum by Maurice SilvermaP to 
Bernard Hollander, October 23, 19 74 , p. 1. 
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Fo r e x ample , the sev en ma jo r distributors released 

thirty f i lms between t hem fo r the 1 978 Christmas season 

with d ire eco nomi c r esu lts. Co nsequentl y o nl y ten f ilms 

l d . . 34 were re ea s e in the 19 79 Christmas season. In addition 

t o the need for securing playt ime in advance the 

d istributo rs maintain tha t costly d elay s would result if 

the y were f o r c ed t o tr a de-screen f ilms rather than 

blind - bid. This results fr om pro l o nged interest cos t s 

wh ich can be substantial if t he d elay to the film ' s 

release d ate becomes t hree to six month s , as the M. P . A. A. 

co ntends, as a ramificatio n of tra de-screening. 35 

According to t he d is t ributors it is critical to 

t heir marketing strateg ies to secure favorable playdates 

and theatres. If t hey can not obtain such theatres t he 

d istributors c ontend t hat t heir film ma y receiv e an 

unwa r ranted bad reputation fo r ha v ing been exhibited by 

36 
poor theatres . Th is situa t i o n is a l ready compounded 

by the lack o f qua l i t y fi rst - r u n t heatres in the country 

tod a y . Based o n the M. P . A. A. d efinition o f such a 

theatr e it is o ne with a p r oven a t t endance record , quality 

34v ariety , August 29, 1 979 , p . 3. 

35 JDF - Si lverma n to Hol l a nd er, Octo be r 23, 
1974 , I bid . 

36 Affida v it by Pete r S. Myers, Vice-President in 
Charg e of Domestic Distr i butio n fo r Twen t ieth-Century 
Fox , J anuary 16, 1 978 , in Synuf y Enterp rises, I nc. v . 
Columb i a Pictu res I ndu stries, I nc., et . al., August 31, 
1977 , i n M. P . A. A. Memo randum t o t he Department o f 
J u s t i ce , ~a y 8 , 1 978 , p. 29 . 
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prime-time network television advertising with the national 

re lease dates for their films. If the film license is 

d elayed until after a trade-screening, then a film may 

be released without the aid of national advertising 

since purchases for such coverage must be paid for in 

advance. It is true that prime network time must be 

bought six to eleven months in advance and is non-refundable, 

thus the added importance for the distributors to 

maintain blind-bidding. 39 The importance of a prime-

time network advertising campaign to a film's potential 

profitability is indicated by the ever increasing 

expenditure s made by the distributor s in this area. 

Today it is not uncommon for the advertising budget of a 

f 'l l . . d · 4 o i m to equa its entire pro uction costs. 

Increase in box-office admission and the difficulty 

of entry by new exhibitors into a market are two other 

reasons the d istributo rs put forth in their arguments 

against trade-screening as a prerequisite to licensing. 

Accordingly the distributors claim that higher rental 

terms will ultimatel y result from trade-screening with 

the a dded costs being passed o n to the cons~mer at the 

box-office . Additionall y , because of the increase in 

rental terms, new exhibito rs will not be able to compete 

39 rbid., pp. 38 - 39; see also Rosenfield, p. 34, 
e nd Motion Picture Licensing, p. 9 . 

40 . . 1 · . 11 Mot ion Picture icensing , p. . 
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in a new market with the larg e exhibition claims which 

have the necessary capital to meet the increase in rental 

41 
terms . The d istributo r s f ind this to be the case, 

that exhibition is highl y concentrated in the hands of a 

few large chains, in at least fifty of the nation's top 

1 50-250 markets in which the distributors participate in 

blind-bidding. 42 

Finally, the di s tributors claim that the exhibitors 

are not the onl y ones in the indu stry that blind-bid and 

that they shoul d not be pro tected from this practice while 

o thers continue to do so. The d istributors contend that 

they blind-bid when they commit millions of dollars in 

advance for a project that is no more than an idea at 

the time. Afterwards the distributors must blind-bid on 

a screenplay , the director , performances by the actors, 

and the adv ertising campaign to support the concept . 

When the project is finally complete, then the consumer 

must blind-bid also when t h e y pay to see a film that they 

<11 · 1 h - Testimony by Harry Wright , III, Counse tote 
M.P. A.A., to the Ohio House Subcommittee o n Commercial 
Affairs, Januar y 3, 1978, p. 1. See also Memo to File 
from meeting with Stev e Schwartz, Legislativ e Counsel to 
M. P . A.A., by Homer Branan, M.P. A. A. Lobby ist to 
Tennessee, 1977, p. 8 . 

4? ' 
-Ron Schaumburg and G. Gregory Tobin . 

and Distribution Speak Out On Bl ind-Bidding." 
J anuar y 15, 1979, p. 13 . 

"Exhibition 
Boxoffice. 
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Concerning guarantees the distributors explain 

that they are required in only some of the license agree­

ments, and are merely a "minimum film rental" that the 

exhibitor assures the distributor in the license 

agreement. The movie companies are quick to add that 

guarantees are not used to finance their films since in 

effect the distributor's dollars have already been spent 

by the time the guarantees are due . The exhibitors 

claim just the contrary . The movie studios maintain 

that the total amount of guarantees nationwide seldom 

equals the total production costs on the film. See Tables 

4 and 5 for illustrations o n this point.
44 

Guarantees 

are also used b y the distributors to defend themselves 

a g ainst accusations of uniformity in terms. When viewed 

in this matter, the di stributor s point is certainly true. 

For example, one Salt Lake City e xhibitor, who controls 

sev eral theatres in a two state region , demonstrated 

over a year's period of time a wi d e variance in guarantees 

o ffered in over 200 license ag reements involving all 

sev en of the major distributors. 

43 Memorandum by Pe y ton S . 
Harrold, Counsel to the M.P. A. A., 
Georgia House of Representatives, 
HB 19/ SB 46, p. 2. 

The guarantees in this 

Hawes and Thomas J. 
to the members of the 
(undated memo) RE: 

44 Motion Picture Lic ensing , Ibid. 
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illustra tion varied from $3,00 0 to as high as $125,000. 45 

The exhibitors are equally adamant in their 

opposition to the practice as the distributors are in 

their support. These theatre owners object to the practice 

principally because it subjects them to risks over and 

above the risks they normally take. In effect, the 

exhibitors' contention is that they cannot accurately 

gauge the box-office potential of a film without a preview 

or a trade-screening of said film. Thus they maintain 

a constant fear of being misled b y the distributors. 

Because the majority of films blind-bid have either been 

of top quality or presumabl y top quality , substantial 

guarantees have frequentl y been offered by exhibitors 

which has contributed significantly to the risk-factor 

involved. The risk, when one takes into account that 

the crux of the year's new film products are released 

at the three main peak periods, becomes compounded if 

an exhibitor licenses a poor product during one of the 

45 see Exhibit 11 0 11 in Supplemental Memorandum 
by the M.P.A.A. to the Department of Justice, May 8, 
1978. A review of the "Pro" arg ument for blind-bidding 
can be seen in two recent articles: The Premier 
article "Two Sides of the Box-Office Dollar: Blind­
Bidding" in the September 12, 1980 N.A.T.O. News Release 
and the Boxoffice article in footnote #42. Both 
reviews are presented by Jack Valenti, President of 
the M.P.A.A. 
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. d . d 46 hol i a y perio s. 

Exhibitors also contend that the practice is 

anti-competitive. To the exhibitors the distributors 

no longer compete for desirable theatres nor do 

exhibitors compete for films based on their commercial 

quality . Instead, the exhibitors are mostly compelled 

t o compete for the distributor's first-run productions 

based solel y on their" . inadequate and often 

misleading information" contained in the story lines of 

the solicitation letters. Coercion comes into play when 

the exhibitors, in order to maintain a workable 

relationship with the distributor, must y ield to the 

licensing demands or run the risk of not having any 

product to exhibit. 

The exhibitors maintain that blind-bidding 

results in the mismatching of the distributor's motion 

pictures with the inappropriate local theatres. 

According to this principle the exhibitors claim they 

are the ones that are more intimatel y familiar with the 

tastes of their local clientele. Instead, the practice 

of blind-bidding prev ents the exhibitors from exercising 

their knowledg e of t heir audiences standards of artistic 

46 JDF - Memorandum from Maurice Silverman to 
William D. Kilgore, May 3, 1967, p. 1. See also 
Silverman to Hollander, October 23, 1974, p. l ; and, 
Defendant's Trial Brief, b y William J. Brown, Attorney­
General of Ohio, in Allied Artist Pictures Corporation, 
et 1 James A. Rhodes, p. 6. Hereinafter referred . a . , v . 
to a s Br own . 
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quality, thematic interests, and decency. As a result 

of not having the opportunity to first view the film the 

exhibitors receive the crux of the public's criticisms 

concerning poor or indecent films. Not only does this 

result in a loss of good will between the exhibitor and 

the community but the exhibitor suffers financiall y . 47 

Ironicall y the exhibitors demonstrate an equal 

degree of concern for the plig ht of the small or 

independent exhibitor as do the distributors. Whereas 

the distributors' concern for the small exhibitor is 

directed towards their future, the exhibitors are more 

concerned with their past and their present. The nation's 

leading exhibitors maintain that the use of high 

guarantees and rental terms placed the smaller exhibitors 

at a disadvantage in past and present bidding situations. 

These concerned exhibitors claim that the large chain 

operators in the past have been able to afford not only 

the large guarantees but the luxur y of "buying" 

information about an upcoming release to secure a 

competitive edge in the bidding process. Compounding 

this problem is the belief that exists within the realm 

of exhibition circles that certain larg e chains are 

47 see paper entitled " Needed In Ohio: Abolition 
of Gross Restraints of Trade in the Motion Picture 
Business," by N.A.T.O. of Ohio, (undated), pp. 1-2; see 
also Brown, pp. 7-8, and see New York Times, August_22, 
1976 section XI, p. 6:6 for an example of a community 
prot~sting the quality and content of films exhibited. 
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favo red in the bidding process by certain d istributors. 48 

Ex h ibitors also refute the assertion that 

guarantees are used by d istributors as a yardstick in 

determining a minimum bid. The theatre operators maintain 

that they are in no position to ignore the "hints" from 

the hand that supplies them with their source o f "bread 

and butter." The showmen suggest that if pictures were 

t rade-screened, the exhibito r could prepare his own terms 

much like a bidder at a real auction, where the distributor 

could then reject or accept t h e bid. 49 More importantly 

to the e x hibitors the use of guarantees in conjunction 

with the blind-bidding of such poor films as A Bridge 

Too Far, The Heretic, and Bobby Deerfield, to name a 

few, are directl y responsible for the financial demise 

50 
of many of the motion picture theatres in the country . 

Another complaint against blind-bidding is that 

it successfully locks o ut independent distributors from 

1 . . h . f. 1 h. b . 51 
icensing t eir l ms to e x l itors. Since blind-bidding 

48 Brown, Ibid. See letter and attachments of Jay 
Schu ltz, Selected Theatres Manag ement Co rporation, 
Lyndhurst, Ohio, to Harry Lehman, February 6~ 1978, f or an 
e ~hibito r complaint of the "buddy s y stem" among certain 
d istributors and e x hibitors. See a l so Variety , April 11, 
1979, p. 38 . 

4 9 Schaumburg , p. 1 4 . 

5 oN.A.T. O. Anti-Blind -Bidd ing Leg islative Packet, 
September 197 8 editio n, p. 12. 

51An independent distri butor is one that is not a 
member o f the Motion Picture Association of America 
(M.P.A. A. ) . 



26 

entails the commitment of playtime so far in advance of 

the actual release date, exhibitors have been placed in 

a position where they command trade-screenings from these 

independent distributors . This results in either one 

of two possibilities for these independent distributors. 

One , because of the commitment of play time to the 

majors as a result of blind-bidding the independent 

distributor would find himself successfully excluded 

from a first run engagement even though he may retain a 

completed film product. Secondl y , the independent 

distributor would be placed at a competitive 

disadvantage with the major distributors (M.P.A. A.) in 

that he had to trade-screen his products while the 

. d. d 52 maJors i not. 

The National Association of Theatre Owners, 

representing over two - thirds of the nation's theatres, 

refutes the distributor's claim that higher ticket prices 

would result if blind-bidding were terminated . The 

exhibitors state that high ticket prices are a result of 

financial losses experienced through the exhibition of 

"bombs" or "turkey s," industry terms for poor films, 

through the blind-bidding process. Na turall y the 

alternative to this would be to allow the theatre showmen 

to first v iew their potential products in order to 

52 Brown, pp. 8- 9 . 
name withheld], to Robert 
February 21, 1978 , in the 

See also Letter from [Exhibitor's 
Rose , Anti-Trust Division, 
JDF. 
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mini~ize the number of financial debacles. 53 The group 

also provides a counter argument to the distributors 

intra-industry analog y that the exhibitors are not the 

only ones that blind-bid in the business. N.A.T.O. 

maintains that the major producer-distributors at least 

have a choice. The choice of what films to finance; 

stories to accept; actors, directors, and technicians 

to hire. In addition the exhibitors maintain that the 

producer-distributors have complete control over their 

product from start to finish. Then they, the distributors, 

can enjoy profits from high rental terms, merchandising 

right, musical rights, foreign theatrical rights, and 

1 . . . h 54 te ev1s1on rig ts. 

Besides the above mentioned reasons there 

remains one major reason the exhibitors enunciate in 

their opposition to blind-bidding: the practice leads to 

wide-spread discrimination in the bidding process. 

Discrimination originates from the fact that final prints 

53written address by A. Alan Friedberg, President 
of N.A.T.O., to the Arizona State Legislature, March 12, 
1980, p. 3. 

54 Letter from Joseph G. Alterman, Vice-President 
and Executive Director of N.A.T.O., to Robert Rose, 
Anti-Trust Division, Ma y 15, 1978. See attachment "Joint 
Motion Picture Theatre Association Response to the 
M.P.A.A. 's April 27, 1978 Memo," May 10, 1978, p. 6. 
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of the film may be complete and in instances in actual 

circulation while the blind-bidding process is going on. 

This situation arises when there are so-called sneak 

previews or trade-screenings for various trade papers. 

Obviousl y if a film is later licensed on the blind-bid 

basis following a sneak preview or trade-screening, 

certain exhibitors are at a distinct disadvantage. 55 It 

is no secret within the industry that when a film is in 

production there are sometimes 150-200 copies of the script 

in circulation. Many times copies of these scripts fall 

into the hands of certain exhibitors, which results in an 

obvious advantag e for a priv ileged few, who become 

involved in the blind-bidding of that film. 56 

Discrimination can also result from an appeal by 

a distributor to the Motion Picture Rating Board. This 

board, which contains representatives from the exhibition 

part of the industry , previews all films for their ratings, 

55
JDF - Letter from Peter Fishbein, Counsel to 

N. A.T.O., to Thomas Kauper, Assistant Atto rney -General, 
August 7, 1974. See also the N. A.T.O. paper "Matters 
Presentl y Pending Before the Ant i-Trust Division in Which 
N.A.T.0.-Has Requested Action Against the Motion Picture 
Distributors." Sneak previews and the d iscrimination 
invo l ved are discussed in g reater d etail in its historical 
context in Chapter III. 

56 JDF - Letter from Exhibitor [name withheld ] 
to Robert Rose, February 21, 1978. See also Earl Perry's 
Affidavit to the Pennsylvania State Legislature, 
August 3, 1979, p. 4. 
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e. g . , " R" - restricted, "P.G." - parental guidance, and 

"X" - a dults onl y . Needless to say t hese exhibitor 

repr esent~tiv es on the board maintain an advantage over 

their competitors in the blind- bidding process. 57 

According to the exhibitors all these problems 

could be eliminated if films were trade-screened prior 

t o t he actual license ag reement rather than blind- bid. 

When exhib itors make reference t o trade- screening they 

have a definite v ision on how it should take place . 

Ideally the trade - screening o f a film should take place 

at a centrally located theatre within the exchange 

district . The date of t his screening should be made 

public to all interested exhibitors, and should be made 

at least a week before bid s are due back to the 

distributo r on the film product. The ex hibitors would 

be info rmed about the screening either throug h written 

communicatio n from the d istributor or a notice in a 

. d d d . 1 SB wi el y accepte tra e JOurna . 

Trade- screening is not a recent innova t ion devi sed 

by exhibito rs to escape the co nsequences of blind- b i dding . 

I ronically , t he majority o f the distributors · for some 

t wenty- f i v e years e xpressed a pr eference to trade- screening 

57JDF - Memorandum by Ma urice Silverman, 
September 13 ' 19 74 . 

58JDF - Memorandum by Maurice Silverman , April 12, 
1974 . 
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rather than blind-bidding. For a long time from the 

1950 's and into the la t e 1 960's Buena Vista, the dis­

tribution arm for Walt Disney Productions, alway s 

trade-screened their products. As a matter of fact 

they considered blind-bidding commerciall y undesirable 

when compared to the benefits of trade-screening. It was 

Buena Vista's o pinion that they actuall y generated 

higher terms through trade-screening as compared to the 

few instances that they had to blind- bid. 59 

One of the major complaints by the distributors 

c o ncerning trade-screening is that v ery few exhibitors 

bother to show up for them when the y occur. Historicall y 

this has been the case since the first day s of trade­

screening in the earl y 19 40's. Trade-screening became a 

standard briefly during this period following a 1940 

consent decree between the distributors and the Department 

of Justice in the Paramount decisions. There is one 

tale involving a distributor's effort to attract an 

audience of exhibitors to a trade- screening in New York 

City in 1946. This particula r di stributor, who alwa y s 

had problems in getting exhibitors to attend· these 

screenings, decided to include a pass fo r a free lunch 

59 JDF - Letter from Joseph J. Laub, Vice- President 
and General Counsel to Buena Vista Distribution Company , 
to Maurice Silv erman November 8 , 1968 . Over the same 
period o f time u nited Artist ma i n tained a similar polic y 
with the same results. 
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at Twent y - One , a local restaurant, i n the invitations to 

attend the screening. Even setting the screening time 

in the late morning failed to improve on the distributor's 

attendance record for trade-screenings. 60 Since the 

1946 incident exhibitors have i mproved on their attendance 

record for trade-screenings to s ome d e gree. In 1976 and 

1977 Columbia screened fi ve films for the New Yo rk City 

market. From over 150 invitations to each screening 

h . b. t d l f . h 61 ex ii or response range on y our to eig t. N. A.T.O. 

is at a loss, without further evidence pertaining to 

these example s, in attempts to explain the poor attendance 

records. One possible explanation the exhibitor trade 

organization offers is that many of the exhibitor's playdates 

were already booked up. Also it is quite common in the 

industry for one booker or bu yer to attend a trade­

screening representing several different exhibitors.
62 

Aside from the possible discriminatory aspects, 

the diff iculty of entry into the market by independent 

distributors and exhibitors, and the alleged favoring of 

6 0 f h . 11 . . . JDF - Letter. rom Matt ew Mi er, Anti -Trust 
Attorney , to Maurice Silv erman , June 9 , 1966. See also 
the "Transcript of Arguments Before the Three Judge 
Court Held in-New York City," January 17, 1946 . 

61 see Exhibit "M" in the Supplemental Memorandum 
by the M.P. A. A. to the Department of Justice, May 8 , 
1978 . 

62 Schaumburg, p. 14. See also Variety, May 16, 
1979, p . 7 . 
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certain exhibitors by the distributors, there exists at 

least o ne other major detrimental effect to exhibitors 

£rem b lind-bidding and that is pull-outs. A pull-out 

occurs when a film, previousl y licensed through the 

blind-bidding process, is retrieved from its originally 

agreed upon playdate because of various reasons by 

the distributor. This leav es the exhibitor with a 

considerable vacuum of play time to contend with. This 

often occurs on such a short notice that the exhibitor 

must scramble for a replacement. The search for a 

substitute film, necessitated becau se the d istributor 

is under no legal obligation to furnish one, is 

compounded by the fact that the other di stributors have 

already committed their products to other exhibitors 

throug h blind-bidding. In certain instances the only 

alternativ e for the exhibitor is to license a previous 

release or re-run, or face the spectre of a vacant 

screen. The examples of this withdrawal of a product, 

usuall y attributed to production delay s, by the 

d istributors have been numerous over recent years . 

For example, in 1978 such highly touted pictures as 

Superman, Grease, Lord of the Rings , Comes a Horseman, 

Going South, Last Waltz , and Apocal ypse Now, were all 

63 
pull-outs. 

6 3Brown, p. 6; Variety , March 8, 1978, p. 6, and 
see also N. A.T. O. 's "Anti-Blind-Bidding Legi slative 
Packet ," September 19 78 edition, p. 8 . 
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In the case of the Going South pull-out Paramount, 

knowing that they were not going to meet the release 

date as licensed, increased its production time on another 

project , mnerican Hot Wax, to fill the anticipated void 

in their production schedules . However , the exhibitors 

who had originally licensed Going South were not 

o ffered American Hot Wax as a substitute. Rather the 

exhibitors were informed that they would have to bid 

competitively with other exhibitors with no assurance 

t hey would obtain the replacement film . 64 In November 

1977 Twentieth- Century Fox entered into licensing 

agreements for its release of Lord of the Rings . In 

January 1978 Fox notified its exhibitors that the film was 

being withdrawn leaving many a thirteen- week gap to fill 

during t he peak summer period in 1978. One Ohio exhibitor 

earlier had rejected six other films for that playdate 

in the summer prior to the withdrawal notification. 

Afterwards he could not obtain any of these.
65 

Thus the intricate e ements of the motion 

picture l icensing procedures invo l v ing blind-bidding 

ha ve been exposed . The arguments by both the·participants 

for and against the practice hav e been described . With 

64 Duncan, p. 80 . 

65columbus (Ohio ) Dispatch, February 16, 1978, 
8:7. 
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the practice a nd the participants introduced, a better 

fo cus of blind- bidding can be obtained by next reviewing 

t he environment it exists in--the industry itself. 

Si nce bl ind- b idding, as it is known toda y , is a post­

Paramount decision phenomena the study into the 

histo rical origins and sig nificance of the practice 

beg ins with the Department of Justice's anti-trust 

inv estigat ion into the industry beginning in the late 

1930's. 



CHAPTER II 

THE PRACTICE , THE DECIS I ON , AND THE I NDUSTRY 

Since the infant stages of the American film 

industry films have been licensed sight unseen to 

. b . 1 exhi itors. In those earl y da y s films were licensed 

through block- booking, a practice by which distributors 

licensed films in larg e blocks of twenty to forty at 

least a year in advance. A v ital component in this 

practice was blind-selling , the father of blind-bidding. 

The term blind-selling derived from the fact that these 

larg e blocks of films were "sold" to the exhibitors 

blind or sight unseen like blind - bidding today. By the 

1920's the distributors had sophisticated this practice. 

The distribu tors would direct their film salesmen once 

a year, usuall y in the summertime, to sell their 

production plans for the forthcoming season to the 

na t ion's exhibitors . These salesmen did not c~rry an 

inv entory of films to sell nor did the y have knowledge , 

1 rn Duncan 's opinion in the Allied Artist case 
t he Ohio District Judg e was not convinced that the . 
practice was " . . . a long established trade practice 

The historical evidence, which this chapter 
and this thesis will show, dates blind-bidding, as it 
is known today , to the Paramount decis i ons with its 
ori g ins back t o the very beg inning s of the industry . 

35 
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f o r the mo st part, of the company's complete production 

plans. Sometimes the distributor's salesman could describe 

several of the future productions in detail , but most 

were merely assigned a production number for identification 

purpo ses . Finall y the salesman would blind- sell the 

company ' s packag e through block- booking to the exhibitors. 

In essence the early exhibitors not onl y bought films 

blind , but the y also bought blind untitled , undeveloped , 

2 and uncreated projects by numbers . 

Following the successful block-booking of their 

film s the distributor would send the films to a local 

film e xchange which would complete the delivery process 

to the exhibitor . At this time films were u s uall y 

licensed in star g roups, i.e., a certain number of Mary 

Pickford specials or Douglas Fairbanks specials, with 

a cancellation privil e ge for the exhibitor if he 

di sliked what he had licensed . However, this privileg e 

could only be e x ercised after the f ilms had been 

privately trade - sc reened . Later when cancellations 

mushroomed to almost half of all film s distributed the 

studios a ltered their licensing procedures. · Titles, 

story lines, identification of the ca s t and crew, and 

productio n company, much the same as today 's solicitation 

2Mae o. Huettig . Economic Control of the Motion 
Picture Industry . Philadelphia: University of 
Pennsylvania Press, 1944, pp. 120-122. 



letters , were provided to exhibitors in order to aid 

them in their selection process . Thus by the 1930's 

films were still licensed or "sold" blind in large 

olocks once a year with minor modifications in rental 

terms and information supplied to the exhibitor. For 

example, one distributor permitted his exhibitors the 

right to cancel up to ten percent of the films in h is 

block once the exhibitor had seen the reviews on the 

' 3 
picture. Mo st distributors did offer some kind of 

37 

cancellation priv ilege; however, if it was exercised by 

a first -run exhibitor, prominent or key theatres in the 

top markets who exhibited films on their initial release, 

the film would still be licensed or "sold" blind to a 

sub-run theatre, a theatre in an outlining market which 

exhibited films following the exhaustion of their first 

or initial run, More importantl y none of the distributor's 

film licensing agreements, as is the case today as well, 

provided production protection if the picture failed 

f
' 4 

to achieve a pro it. 

3Fortune . "Loew' s Inc." 20 (August 1939) 
pp . 25 - 30 . See also Huettig, Ibid . 

4JDF - Memorandum from Matthew Miller to Maurice 
Silv erman, June 9 , 1966. See also " Amended and 
Supplemental Complaint," U. S. vs . Paramount, et. al., 
filed November 14, 1940 . 



By t h e late 1930 's these practices and othe r 

anti - competit i ve features prov ided the impetus behind 

38 

t ne Department of Justice 's first anti-trust investigation 

into the mot i on p i cture industry . The first suit wa s 

f i led b y Thurman Arno l d , the Department 's chief of the 

anti-trust divi sion . The suit c ited twenty-eight 

separate offenses by the distributors. The major 

objecti ve of the suit and inv estigations wa s the ultimate 

divorcemen t of the major distributors from their 

5 exh ibition facilities the y owned . The suit, which also 

s ought to eliminate blind-se lling, resulted in a consent 

decree be tween the government and the major di s tributors 

in October 1940. 6 In this decree the five major 

di stributo rs--Paramount, Fox , Lowe's, R.K.O., and Warner 

Brothers--admitted no wrong doings and agree d to revamp 

the s y s tem i nternally . Block-booking was restricted to 

five p i cture s while blind-se lling was prohibited, 

mea ning that trade-screenings became a prerequisite for 

film rentals. In addition the five major distr ibutors 

pr omised not to seek further theatre holding s.
7 

5 " · d S t Ernst Borernann. Unite ta es versus 
Hollvwood ." Sight and Sound 19 (February 1951 ) , pp . 
41 8- 420. 

6The major d istributors attempted to settle the se 
"offenses" internall y . Thi s effort resulted in the 
creat i on of the Trade Practices Code in March 1939. This 
proved to be a foll y , and Arnold ruled it illegal and the 
suit was taken up once again . 

7schaumburg , p. 1 2 . 
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The 194 0 decree was onl y applicable for a three­

year t r ial period. Under the conditions in the decree, 

b lock-booking and blind-selling could be resurrected if 

the minor distributors--Columbia, Universal and United 

Art ists--failed to enter into a similar agreement by 

June 1942 . This never transpired, and the decree exp ired 

bringing back to life both block-booking and blind­

selling to varying degrees. The Government realized 

that its piecemeal approach to trust-busting was a 

failure; consequentl y the Department reopened the case 

in 1944 seeking complete divorcement as originally 

requested by Arnold in 1938. 8 

In 1948 the United States District Court in New 

York City decided that the major distributors had 

v iolated provisions in the Sherman Anti -Trust Act. As 

a result the defendants were prohibited from block-booking, 

cooperative theatre manag ement, and price fixing. Rather 

than licensing films in blocks the distributors were 

directed to license films indiv idually theatre by theatre 

on a competitive basis.
9 

Bl ind-bidding wa s conceived at 

this point as this thesis will later demonstrate. 

Specifically concerning blind-selling the court stated: 

Blind-selling doe s not appear to be as inherentl y 
restrictive of competition as block-booking, 

3Rosenfield, p. 9 . 

9schaumburg, Ibid. See al so U. S. v . Paramount 
Pictures, Inc., et. al. (February 8 , 1950) 339 US 974 
(1950) . 



40 

although it is capable o f some abuse. By 
t~i s p ractice a d istribu tor could promise a 
pi~ture of good quality or of a certain t ype 
whic~ whe n produced mi ght prove to be of poor 
q~ali~y o r of another t ype--A competing 
distributo r meanwhile being unable to marke t 
its product and in the end losing its outlet 
for future pictures ... 1° 

Later the United States Supreme Court a dded to the 

Distric t Court 's statements on competitiv e bidding: 

The question as t o who is the highest bidder 
involv es the u se of standards incapable of 
precise definition because the bids being 
compared contai~ different ingredients. 
Determining who is the most responsible bidder 
likewise cannot be reduced to a formula.11 

No one was satisfied with the District Court's 

decision, and it was left to the Supreme Court to complete 

the divorcement. By 1953 all the major d istributors, 

with the exception of Loew's, completed their separation 

from the exhibition part of the industry ; Lowe's did so 

by 1959. Even though the Supreme Court ruled that no 

formula could be applied in the bidding process, retaining 

complete discretionary control in the hands of the 

distributor s, the proviso towards the individual 

l icensing of films o n a theatre by theatre basis remained. 

Thus the licensing o f a film with the condition that 

lORosenfield, p. 10. 

11u. s. v . Paramount Pictures , Inc., et. al , 
334 u. s. (194 8) at 162. See also " Testimony and 
Memo randum of Law" by Harr y Wright , III, Counsel to _the 
M.P. A. A., to the Ohio House Subcommittee on Commercial 
Affair s, January 3, 197 8 , pp . 1 4-15. 
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o t hers would be licensed at the same time , which was 

block - booking, was prohibited. In the 1946 decree 

exhibitors were awarded the priv ilege of rejecting 

twenty percent of those features in a block that had not 

been trade-screened . This they enjoyed until the 

block-booking prohibition and other features of the 

decrees were finall y incorporated into the decrees of 

February 1950. 12 

At that time the United States Supreme Court 

upheld the opinion of the Di s trict Court concerning 

blind-selling . Both courts viewed blind-selling as a 

lesser evil than block- booking even though the two 

practices are interdependent on each other . By the time 

the fi nal decrees were written in 1951, the Government 

concluded that blind-selling was no longer a major 

problem within the industry . Because of this view, no 

injunction was filed against the practice, and it was 

allowed to foster an offspring known as blind-bidding. 

The Justice Department assumed that the practice had 

ceased as a result of the 1940 decree .
13 

It is true 

12Memorandum by the Motion Picture Association 
of America to the Department of Justice, April 27, 1978, 
p. 3 . See also letter in JDF - Joseph J. Saunders , 
Anti-Trust Division Attorney, to Bradd A. Swank, Deputy 
Legislative Counsel-State of Oregon , March 14, 1978. See 
also Rosenfield, p. 13. 

l3JDF - Saunders to Swank, March 14, 1978 . In 
1967 Maurice Silverman, the Anti - Trust Division Attorney 
who worked tirelessl y towards a solution to the 
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t hat the five major distributors party to the November 

19 40 decree adhered faithfull y to the provisions pertaining 

to blind-selling and trade-screening s even after the decree 

expired in 1942. On the other hand , as the Motion 

Picture As sociation of America indicated to the Justice 

Department in April 1978, it is safe to assume that the 

practice of blind-selling continued on var y ing degrees 

all through the 1940's at the hands of the minor 

dis tributors--Columbia, Universal, and United Artists. 14 

Ironicall y at this time the exhibitors did not 

regard blind-selling as the supreme evil in the industry 

as do their counterparts regard blind - bidding today . 

To exhibitors in the 1940's, those not a part of the 

cooperative theatre ownership with the major distributors, 

considered in order of importance block-booking, 

discriminatory clearances or runs, and blind-selling as 

the three major evils within the industry . The se 

blind-bidding problem in the 1960 's and 1970' s, met with 
representatives of all the M.P. A. A. distributors in March 
in New York City. Many people in the 1960's wondered 
how the practice was allowed to foster in v~ew -of the 
changes administered to the industry b y the Paramount 
c ourts. These people felt that the decrees had actually 
overlooked the practice of blind-sel ling by accident . 
The distributors at the time o f t he March 1967 meeting 
felt just the opposite . _The ~ ma~ntained that the P~ramount 
courts recognized that distribution could not function 
without some form of blind-licensing. See JDF -
Memorandum by Paul Webber, March 7 , 1967 . 

1 4M.P.A . A. Memorandum to the Department.of Justice, 
April 27, 1978, pp. 3 - 4. See also the "Tran~cript o f 
Ar guments Before the Three Judg e Court Held in New York 
City ," January 17, 1946. 
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exhibitors complained vehementl y against the trade­

screening requirement in the 1940 decree because of the 

time consuming practice of previewing all the features. 

To these exhibitors i· t was II i· mpo · ble . . . ssi 

see all these pictures prior to purchase . . . " 

even concluded that 11 . it would do him [the 

. . to 

and 

exhibitor] no good to see them, if he could . " Conversely 

the distributors by the late 1970's would use this very 

same argument as they confronted the spectre of trade ­

screening in the anti - blind - bidding legislation on the 

state level. (See Chapters V and VI on the anti - blind­

bidding battles.) This reversal in arguments, caused 

b y ~he Paramount decisions and vast internal changes 

within the industry since, are better understood when 

the state of the industry in the 1940's is examined. 15 

In the 1940's exhibitors offered several sound 

reasons for being in opposition to trade- screening. When 

the industry was in its infant stages exhibitors relied 

more on the novelty of their product rather than the 

quality to attract and maintain the customer . As the 

demand for movies increased the distributors· began to 

license films in large blocks throug h the blind- selling 

process. Thus by the 1920's exhibitors garnished and 

lSJDF _ Miller to Silv erman, June 9, 1966 . See 
also Legal Brief filed by the_Indepen~e~t Theatre Owners 
Associatio n of New York City in opposition to the 
November 1940 decree . 
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maintained a process by wh ich they were assured a steady 

diet o f product to sustain the demand. However, the 1940 

decree threatened to interrupt this suppl y by favoring 

trade-screening over blind-sel ling . In the 1930's and 

1940's the average theatre exhibited 220 to 312 films a 

year. According to the 1940 trade-screening proviso the 

average exhibitor would have spent almost two -thirds of 

his time just screening films. To these exhibitors it 

16 was not onl y a waste of time but of money as well . 

These exhibitors' complaints towards trade­

screening actuall y represented a cover up to their real 

concern: the maintenance of their cancellation privileges. 

Prior to the decrees many of the major distributors 

permitted the exhibitors the right to cancel up to 

twenty percent of the films in the block. At the time of 

the 1940 decree the exhibitors po inted out to the 

District Court the folly of trade-screening minus a 

cancellation clause. The theatre o perators stated that 

with the trade-screening requirement the major distributors 

probably would not be able to maintain an inv entory of 

f ilms more than three or four months in advanc~ to meet 

the larg e demand. Accordingly this woul d force the 

e xhibitor to divide his buying or renting of films into 

16 rbid; see also "Amended a nd Supplemental_ 
Complaint," in u. s. v . Paramount, Inc., et. al. filed 
November 14, 1940. 
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small e r d eals, rather t han the o nce a year agreement, 

wh i c h would result in increased operating costs, a l o ss 

o f time, a nd h i g her rental terms. What the exhibitors 

reall y desired was to maintain their discount privilege 

o f contracting films a full year in advance, and gain a 

17 twenty percent cancellation privilege on all contracts. 

In t he end they were onl y partiall y successful. They did 

gain the right to cancel twenty percent o f the films in 

a block which was actuall y onl y o ne out of five in the 

post-1940 period. The discount priv ileges, as did the 

cancellation priv ileges, went b y the wa y side with block­

booking b y the early 195 0 1 s when the final decrees were 

. "-t 1 8 wrlL. en. 

By the late 1970's and into the 1980's these 

arguments have reversed. The modern da y e x hibitors have 

been and are still continuing to c r y out for total 

a bo lition of blind-bidding and the r einstatement of 

trade-screening. This r eversal, o n t he part of the 

nation's theatre showmen, mirrors the vast internal changes 

the American film industry ex perienced since the days of 

t he Paramount decisio ns. The d e mand f or produce has 

remained constant, howev er, the suppl y has drasticall y 

17 rbid.; see also the "Memorandum on Behalf of 
the Motio n Picture Theatre Owners o f America - filed to 
the Co urt o n Nov ember 20, 194 0 ." 

18 Duncan, p. l. 
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reduced steadil y since 1948 . Rather than having the luxury 

of exhibiting some 200 - 300 films a year as did his 

predecessors in the 194 0 's, t oday 's average e xhibitor 

screens approximately twelve films a year to the public. 

In an industry where only one out of ev ery four of its 

products produces a profit it is easy to understand why 

~he exhibito rs o f the 197 0 's went to the state legislatures 

requesting permission to v iew all products before 

. . th 1· . 19 beginning e icensing process. 

The Paramount decisions, and other internal and 

external forces, are largel y responsible for the vast 

change s within the industry over t he last thirty years. 

It is imperative that an overview of these changes be 

provided before a discussion on the post-Paramount history 

of blind-bidding can commence. Following the Paramount 

decisions the major distributors , because of their 

divorcement from cooperative theatre mana g ement, lost 

much of their incentiv e to maintain a larg e flow of film 

product for exhibition. With productio n low, intentional 

or not, the results were the same, a film shortage, which 

persists today, followed that maintained and ·reinforced 

?O 
an already strong demand for product. - See Table 6 in 

19M.P.A.A. Memorandum to the Tennessee State 
Legislature, February 13, 1978, p. 2 . 

20Alan Trustman. "Who Ki lled Hollywood?" At lantic 
24l (January 19 78) p. 6 4 ; see also Rosenfield , p. 21. 
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the Appendix for production fi gures in the industry since 

1948. 

It is beyond the scope of this thesis to 

subs tantiate that a cartel in fact is at work within 

distribution that deliberately holds down production in 

order to maintain a strong demand and high rental terms. 

The ev idence introduced in this thesis will prove contrary 

to the cartel accusatio ns. But on the other hand it is 

d ifficult to deny that t he member companies of the 

Motion Picture Association of P..merica do enjoy similar 

benefits as those enjoy ed by a leg itimate cartel. (See 

Table 7 on how the Paramount defendants have continued 

to garnish the lion's share o f the market since the 

decisions.) Externall y the emerg ence of television in 

the 1950's contributed to the demise of both the "B" 

movie and western . Films previousl y characterized as "B" 

mov ies are now produced by the te l evision industry . A 

case in point was the 1978 - 79 television season that 

witnessed the production of some ninety to ninety-five 

" . two - hour -made- for T . V. feature films at a cost 

o f $1 million per film" b y the three ma jor networks. 

This production fi gure corresponds almost exactl y to the 

same number of films produced by t he major d istributors 

. d 21 over the same perio . Also the Paramount decisions 

21 John Larmett, Elias Sauada, and F~eder~c 
Schwartz Washington Task Fo rce o n the Motion Picture 
Industry : June 197 8 , p. 4. Hereinafter referred to as 

Task Force . 
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contributed t o the film reduction. The block - booking 

abol itio n significantl y affected the future production 

plans for both "B" movies and westerns. The courts 

supplanted block-booking, which assured a steady diet of 

film product, with the requirement that all films be 

licensed picture b y picture. Thus the major distributors 

were freed from their former obligation to produce large 

numbers of films. 22 

Internally the film industry witnessed great 

changes as well following the Paramount decisions. Following 

the great divorcement and the erosion by television into 

the entertainment market, Arthur Krim bought out one of 

the minor distributors--United Artists--from its 

surviving members (Charle s Chaplin and Mary Pickford) 

. 'd 23 d Krim eliminated many of their outsi e ventures an 

turned the company into a" . . film studio without a 

s tudio." United Artists became primarily a major 

distribution organ with the necessary capital to assist 

in production. This spawned the great wave of independent 

production in the 1950's. Soon the other studios 

accepted the Krim formula and consequentl y cut back on 

. 24 
their own productions. 

22 Rosenfield, p. 19. 

23New York Times, March 27 , 1977 , Section III, 
p . 1: 3 . 

24 Trus tman, p. 6 5 . 
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Although United Ar tists made substantial 

contribution s to film art by permitting the independent 

producers, directors , and stars to create their own work 

in an atmosphere free from the studio's control, it had 

adverse effects as well. United Artists eliminated the 

overhead e x pense of maintaining a studio as well as the 

contractual obligation of crew costs. To maintain the 

nece ssary cash flow, United Artists distributed the 

independent productions for thirty percent of the rental 

r eve nue plus a fifty percent share of the profits. 25 In 

the pre- Paramount dec isions days crews and stars alike 

work ed under contract to the studio. This permitted 

the major distributo rs the luxury of script revisions, 

re-editing , re-shooting, and re-cutting without experiencing 

any e x tra labor costs . However , with the rise of 

independent productions and the Paramount deci sions the 

demise of contracted labor followed with the emergence 

26 of union labor in its place . Today the high crew costs 

of union labor serves to keep film production costs high 

preve~ting sufficient capital to flow to the majors and 

_ . 27 
independent distributors alike for futu re productions . 

2 5Peter J. Schuyten . "Uni ted Artist Script Calls 
for a Divorce ." Fortune 97 (January 1978) p. 130. 

26m tm .i..rus an, p . 68 . 

27 
Ta sk Force, p. 10 . 
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In the 1960's television continued its erosion 

into the film industry's entertainment market, but 

prosperity returned with the rise of the stock market and 

the purchase of some of the major distributors by 

conglomerates.
28 

Because these conglomerates had to 

part with fifty percent of their net profits every April 

to the Government they developed a method of circum­

navigating this dilemma. One method was through the 

'' laundry principle." This method called for the 

re-releasing of a picture that proved to be a financial 

success prev iousl y . This practice did little towards 

alleviating the film shortag e, but it was a quick and 

easy way to make money . Even though taxes still had to 

be paid on the new income it was accomplished without 

the additional productio n costs nor the headache of 

another audit. 

Prosperity in the film industry was momentarily 

halted with the great stock market crash of 1968 when the 

conglomerates lost $200 million of other people's 

mone y and the entry into the distribution f ield b y the 

three major television networks. The industry - remained 

28Paramount was acquired in 1966 by Gulf and 
Western united Artists in 1967 by TransAmerica, Universal 
in 1962,by Music Corporation of ~eri~a, and Warner 
Brothers merg ed with Kinne y Serv ices in 1969. 
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in a f inanciall y depressed state until 1971. By that time 

t he telev ision networks had gotten out o f the film 

distribution business and the industry embraced a 

phenomenon called "Yablansization." In 1970 film producer 

Frank Yablans made Love Story, and in the process did 

an outstanding job of promoting and marketing his product. 

The net results of this effort, a low budget film 

starring two relatively unknown stars (Ryan O' Neal and 

Ali McGraw), was a picture that grossed over $100 million. 

Once again the other major distributors went to school on 

a successful formula and attempted to reproduce similar 

results from Yablansization. The major distributors 

consequently cut back their production and concentrated 

on hitting the big profit on just one film. To assist 

the film in generating its maximum profit, heavy 

promotional advertising and marketing tie-ins such as 

albums and books were inaug urated. 29 Soon the distributors 

discovered that the g reater the success o f the 

promotio nal sale to the public, i.e., rental income from 

exhibition, the greater the return s c ould be expected from 

the industry 's secondary markets, such as network 

30 
television, pay -T. V., and cable. Alan Hirshfield, 

29 Trustman, Ibid . 

30written address by A. Alan Friedberg , Pr~sident 
o f the National Association of Theatre Owners, deliv ered 
t o t h e Arizona State Leg islature, March 12, 1 980. See 
also Task Force, p. 11. From addit~o nal seco ndary markets 
suc h as Feev ee, hote l exhibitio n, v i ~eo _c a s~ettes and 
d iscs t he d istributors g rossed $4 5 millio n in the year 
end i ng June 3 0 1 979 ( see variety , October 17, 1979, p. 8 ). 
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forme r Col umbia executive , stated 11 . you count on 

$1 .5 million deal from a network , and a half a million in 

foreign distribution . and this wa s i n 1977. 31 

The principle of Yablansization has be come s o 

embedded i n the industry that the" . . ma j o r fa c tor 

of high budgets is the amount of hype that goe s into a 

picture . "
32 

For example , the film distributors spent 

almost $100 million in television advertising alone in 

1976 . Thi s repre s ented a one hundred percent increa s e 

from the 1973 figure , and an additional one hundred 

t . . . d f 8 33 percen i ncrea s e was anticipate or 19 0 . The success 

experienced by Paramount (The Godfather ) , Warner Brothers 

(The Exorcist), Fox (Star Wars), and Universal (The Sting 

and Jaw s ) validated the theory behind Yablans ization as 

we l l as the decision to curtail production de s pite the 

34 constant demand . The ma j ors previousl y financed as 

many as fift y films a year, but with the advent of 

31 11 Finances - The Cash Rich Movie Companies . " 
Busines s We ek . Ma y 16 , 1977 , p . 11 5 . 

32Tru s tman, Ibid . Marvin Goldman , a past N. A. T.O. 
President, offered a baseball analogy to Yablansization 
in 1978 . He was concerned about the psychological 
reasoning on the part of the distributors in their 
constant quest fo r the home run rather than for the 
single . See Canadian Broadcast Co~pany's progr~m "Part 
Four - The Arts and the Profit Motive : Trouble in 
Hollywood ." 

33 "Is It worth Making Blockbuster Films ?" 
Business Week . July 11 , 19 77 , p . 36 . 

3 4 · d Tru s tman, Ibi • 
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Yablansization and the hype or heavy promotional push 

that accompanies it production dwindled to twelve to 

twenty films per company by the 1970's. Thus with the 

laundry principle, and the ever rising number of secondary 

markets the major distributors enjo yed a very profitable 

period in the last decade. 35 

The diversification of the conglomerates, which 

controlled the distributors, became the central theme of 

the industry's history in the 1970's. In an industry 

where there has been a constant stream of criticism 

directed towards a film shortage, the outside v entures 

by the conglomerates have not set well with toda y 's 

exhibitors. Normall y a business that is in a competitive 

market , which the film industry is, usuall y reinvests its 

profits in efforts to increase output, but thi s was not 

the case in the 1970's. 36 For example, Columbia agreed 

to purchase D. Gottlieb and Company, the nation's largest 

35 New York Times, August 7, 1977, Section III, 
p. 12:1. 

36 Task Force, p . 15 . In 1967 one Columbia 
off icial stated that because of the blind-bidding process 
the company was able to reinvest its prof i t s into 
increased film productio n. The statement was made to 
Maurice Silv erman of the Ant i-Trust Div isio n who was 
attempting to negotiate a reduction in_blin?- bid?in9. 
The Columbia representativ e said that if blind-bidding 
wa s reduced the company 's cash flow wou~d be i~terrup~ed, 
consequently film production wo ul d de~line. ~ince blind­
b idding did continue and film pro?uct~on continued to 
dec l ine it is apparent that t h e d istr~butors were not 
reinvesting profits back into production . See JDF -
Memo from Silverman t o Kilgore, May 3 , 1967. 
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manufac turer of pinball machines, in 1977 fo r $50 million. 

warner Communications, Inc ., t h e parent company of Warner 

Brothers, bought o ut Atari, Inc., the electronic g ame 

company , for $28 million. Later, Warners acquired the 

toy company, Knickerbocker. Warners is also the largest 

shareholder of Coca-Cola o f New York, plus they control 

their own record company, publishing c ompany , and their 

own two-way -pay -TV cable s y stem in Columbus, Ohio. 3 7 

M. C.A., Inc., the controlling conglomerate of Univer sal, 

is the most div ersified of all t he major conglomerates. 

M. C.A. controls a record company, TV productions, the 

concessions to Yosemite Park, Putnam and Son's Publishing 

Company , Spencer's Gi f ts, Inc., a retail and mail order 

business, and a sav ings and loan business in Denver, 

Colorado. M.C. A. did fail in its attempt to purchase 

Sea World, Inc. in 1977 to Harcourt, Brace and Jovanov ich. 

Others continue to move in this di rectio n, e.g., Metro­

Go ldwy n-Mayer plans another casino in Reno, Nevada at 

$120 million and Walt Disney is building a park in Japan 

· 1 'd 38 S T bl 8 with plans for another park in F o ri a. ee a e 

for 19 7 6 income figures from d i versi f ication.· 

The decision by the Paramount courts to institute 

picture b y picture licensing communicated to the 

37 Business week, May 16, 1977, p. 114. 

38Ibid., p. 116. 
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distributors the need to develop alternate distribution 

practice s , since block -booking had been prohibited. 

Blind-bidding, as the subsequent chapters will illustrate, 

has been the most widely used distribution practice since 

the Paramount decisions. 39 One practice the distributors 

used until recently other than blind-bidding to distribute 

their products is known as four - walling . This process 

invol ves the distributor's renting the exhibitor's 

theatre for a flat fee. Distributed in this manner were 

such films as Breezy, Billy Jack, and The Other Side of 

the Mountain . In 1973 Warner Brothers attempted to 

distribute The Exorcist through the four - walling process, 

but the Department of Justice blocked this effort because 

it came very close to the distributor-exhibitor relations 

. d . . 40 in the days prior to the Paramount ecisions. Four-

walling usually resulted when the distributor made the 

rental terms on the film so high that the exhibitor was 

forced either to capitulate to the distributor's request or 

go without any product. This was the case when Universal 

leased Radio City Music Hall to exhibit MacArthur in 

1977. 41 This practice, even though it was outlawed in 

39JDF - See Silverman to Kilgore , May 3, 1967 
and Silverman to Hollander, October 23, 19 74 . 

40variety, Jul y 5, 1978, P· 13
=
1 · 

41 Business Week, Jul y 11, 19 77 , Ibid . 
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the final Paramount decrees in 1951, continued until the 

mid-1 970's wnen a Senate subcommittee and the Justice 

Department began simultaneous investigat i o ns into the 
. 42 

practice . The Department's inve stigation resulted in 

one order barring Warner Brothers from further four-walling 

activities in the New York City market until 1986. 43 

Another distribution practice developed in the 

1 970 's is the per-capita s y stem. In this process the 

rental fee is determined by a formula based on the seating 

capacity of the theatre and the number of customers 

attending. Warmer Brothers u sed thi s practice to some 

extent up to the 1976 Justice Department investigation. 

At that time they were compelled to 11 
••• modify its 

future license agreements . 11 minus the per-capita 

s y stem and four-walling.
44 

Buena Vista, the distribution 

arm for Walt Disney, is credited with originating the 

practice . Exhibitor abuse , such as the drive-ins letting 

children in free and other such give away promotions, wa s 

cited as the need for such a concept . Later, a te s t case 

in Massachusett s upheld the system, and the Ju s tice 

42 JoF - Letter from Senator Phillip Ha~t to 
Thomas Kauper, Assistant Attorne y-General, April 8, 
1975 . 

43wall street Journal , April 5, 1976 , p. 5:1. 

44 New York Times, April 3, 1976, P• 37 :S. 
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Department has not proh ibited its use. In August 1978 

General Cinema Corporation, the nation's largest exhibition 

chain , filed suit against Buena Vista's per capita clause 

as a method of price fixing. Under this formula Buena 

Vista had charged that General Cinema owed them an 

a dditional $77,308 from their distribution of Pete's 

Dragon. When General Cinema refused to pa y , Buena Vista 

threatened to withhold delivery of their Jungle Book 

f ilm. General Cinema paid the balance of the Pete's 

Dragon rental fees onl y to discover after their 

exhibition of Jungle Book, Buena Vista would claim that 

they owed an additional $16,000 according to the per 

45 capita formula. 

The major distributors have d iscovered, in the 

post-Paramount decision era, t hat it is extremely 

profitable to distribute the works of independent 

productions, e. g ., Universal acquired the rights to 

d istribute ten independentl y produced films in 1977. The 

economic advantages to this are obvious : 

1. Because of the ma j ors vast network o f film 

exchanges ( there are over thirty between the . ma jors in 

t he country) there is no extra cost of personnel involved; 

45variety , December 21 , 1977 , p. 26. Ther~ has 
been a t least one instance o f suspected block~booking 
since the Paramount decisions. In 1977 Twe~tiet~-Century 
F f . d $25 00 0 and court c o sts for attaching the ox was ine , . • t 
movie The Other Side of Midnight t o its license agreemen s 

t · · t star wa rs see Wall Street Journal , per aining o =---=-,_--· 
September 13 , 197 8 , p. 8 :3. 



2 . The distributor gets to see a finished 

pro ject before the company decides to invest its own 

money into the project; 

3 . There are no budget problems. 46 

58 

In recent years both Buena Vi sta and Columbia have 

announced and carried out its intentions to venture more 

. th' 47 into is area . 

One may thusly conclude that with the decline 

in the major distributors film production and their 

espoused de sire to pick up independent production, an 

environment conduciv e to increased independent film 

production would exist especiall y in a market where there 

is a high demand. But this is not the case. The barriers 

to entry for the independent producers and distributors 

alike are difficult . The first barrier is the spiraling 

cost of production which is fostered b y the major 

distributor s reliance on high promotional support and their 

acquiescence to the high salary demands of the industry's 

labo r supply. The second barrier is the ability to 

organize financial support for his project . And if the 

independent is successful in the first two areas he must 

arrange distribution for his project which can be the 

46varie t y , December 14, 1977 , p. 3. 

47 variety , October 25, 1978, p. 6. 
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mos t d ifficult barrier. 48 

This point raises the question of industry 

concentration in d istri'o' uti·on d · h p uring t e post~ aramount 

decision period. Ev en though there are three minor 

distributors at work in the market toda y (American 

International Pictures, AVCO Embassey , and New World 

Pictures) the M. P . A. A. member d is t ributors contro l the 

major share of American and Canadian film rentals. 49 (See 

Table 9 in the Appendix on the ma jo r distributor's share 

of this market. ) Coinciding with the exit by the three 

television networks from mov ie distribution and the 

beginnings of Yablansization, the industry has become 

increasingl y concentrated. In 1972 the major distributors 

captured 77.4 percent of the market and by 1978 it wa s 

almost ninety percent. During that period, from 1972 to 

1978 , United Artists acquired the di stributio n obrigations 

o f M.G. M. 's products; Warner Bro t hers bought out National 

General Pictures, an independent d istributor ; and, Allied 

48 Task Force, p. 9. See also Duncan , p. 6. The 
M.P. A.A. cites cost at $5.4 million per picture through 
1977. See Motion Picture Licensing, p. 8 . -

49 Ibid . The M. P . A. A. points out that there are 
thirty- five independent distributor s today. From these 
distributors only ten films were released in 1977 that 
grossed over $1 millio n. See Exhibit "F" in M.P.A. A. 
Supplemental Memo to Department of Justice, _Ma y _8, 1978, 
p . 9 . In February 1 97 9 three independent d istributors 
closed down in Chicago because" .. . of lack of product, 
lack of playda tes. 11 See Variety , February 14, 
14, 19 79, p. 5. 
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Artists , Cinema Center, and Cinerama, all at one time 

leading independent distributors , have retired altogether 

fro~ di stribution . 50 

Although exhibition is less concentrated than 

distribution the characteristics are similar : dominance 

and strength are in the hands of a few. 51 The exhibitors 

freely admit that there are about fifteen major chains and 

another 300 smaller circuits with five or more theatres. 

Approximately eighty- five percent of all the rental 

income from exhibition comes from only fifteen percent 

of all the theatres. 52 

On the reverse side of the coin the nation's 

exhibitor s have been also guilty of questionable business 

practices . For years exhibitors have been notorious for 

their double - bookkeeping of the box-office receipts. The 

motive behind this is clear: depriv e the distributor of 

much of the rental income as possible.
53 

In 1976 the 

major distributors, in a united stand, won two court 

50 Brown, p. 3 . 

51 Duncan , p. l. 

52Joseph G. Alterman, Execut i v~ ?i~ector of 
. . A. T . O., to Robert Rose, Anti - T~u st ?ivision, May 15, 
1978 . See Attachment "Joint Motion Picture ~heatre 
As sociation ' s Response 
Memo to the Department 
Rosenfield, p . 33. 

to the M. P . A.A . 's April 27, 1978 
of Justice," p . 2. See also 

53Te s timony of Harry Wr~g~t, III, ~o the 
Committee of the Ohio House Jud iciary Committee, 
February 23, 1978, p. 4. 

Full 
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decisions involv ing under reporting of the receipt s by 

exhibitor s. A Federal District judge in Texas, in what 

proved to be a landmark case for the d is tributo rs, 

because they were a llowed to use one law firm to represent 

them all , ruled o ne exhibition chain to pay almost a half 

million dollars to the distr i butor s for under reporting 

. 54 
receipts . During the latter months of 1976 , the 

same law firm uncov ered in an audit of a Virginia chain 

of theatres that the exhibitor wa s $220,000 in arrears to 

the d istributor . After a series of court appeals the 

di stributors were not onl y cleared of dure ss charges, 

55 but ultima tely received the amount owed them . 

One other particular practice that exhibitors 

emp l oy , which provokes the distributors a s much a s under 

reporting , is splitting o r product s plits . In this 

arrangement the exhibitors in a given market meet 

periodically and arbitrarily d e termine who wil l bid o n 

what film and when. In t he industry this is sometimes 

call ed "card night" because the exhibitors will ge t 

t ogether and play cards while they choose who will 

exhibit what film . 56 Aid ing the existence o f - sp"litting , 

acco rding to the distri butors, is t hat exhibition in the 

54wall Stree t Journal, June 18 , 1978 , p. 15:6 . 

55
wall Street Journal , August 3' 197 6, p . 4: 1. 

56 wal l Street Journal , Ma y 31, 1977, p . 4 : 3. 
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t o p fifty markets in the country is in the hands of f our 

or l ess individuals. (This figure ma y vary from 

d istributor to distributor.) 5 7 h 1 · h Te M.P.A.A. C aims tat 

splitting, as of April 1977, existed in over 365 

markets in all fifty states. 58 As today's distributors 

see it the situation is thus: there exists in almost every 

major market, a handful of exhibitors who collectively 

can look to seven major distributor s for products that 

they will ultimatel y split between themselves. Obviously, 

the practice eliminates any competitive bidding. 59 

In 1977 the Justice Department warned nationwide 

distributor s and exhibitors to cease participating in 

this practice because it was market allocation and bid­

rigging, both practices being in violation of the 

60 Paramount decrees. Despite this the practice continued 

within the industry into the 1980 1 s. Many exhibitors 

continued on in hopes of bringing on a court decision 

to clarify the issue once and for all. Yet stil l 

other exhibitors felt that splitting" ... wa s the 

most equitable method yet conceived for protecting 

57M.P.A.A. supplemental Memorandum to the 
Department of Justice, Ma y 8 , 1978, P• 6. See also 
Exhibit "C" in Memo. 

58 see also Exhibit "D" in Memo. Ibid., p. 7; 

59M.P.A.A. Memorandum to the Department of 
Justice, April 27, 1978 , p. 7. 

60Wall Street Journal, April 4, 1977, p. 4 :2. 
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exhibitor , di stribu t or, and the bl' "61 pu lC ... 

Fol l owing the Department's 1977 warning , distr ibutors in 

those market s wher e the exhibitors did heed the warning 

did experience an upswing in bidding and rental terms. 62 

Ultimately the issue d id come to trial f irst in April 

1978 . At that time a United States Court of Appeals 

j udg e in La s Ve gas, Nevada upheld the validity of 

splitting for nine western states . 63 Howeve r, in May 

1980 the Justice Department filed a c i v il anti - trust suit 

to block the practice in Milwaukee . Named as defendants 

in the suit were United Artists Theatre Circuit of New 

York City (not affiliated with the di stributor by the 

same name ) , Kolberg Theatres, Inc. of Chicago , and two 

other Milwaukee exhibitors. Also i n May 1980 a Virginia 

Theatre Company , Greenbriar Cinemas, Inc . , challenged 

the April 1 977 departmental warning in court . The case, 

which is 

trial o n 

once and 

where a 

k nown as the Greenbriar case , which went to 

Ma y 5, 19 80 , will ul timate l y decide the issue 

for all for the industry . 
64 

There has been one example in recent years 

d istributor practiced what in ef feet wa s sp litting . 

61wall Street Journal, April 5, 1977, P• 7:1. 

62Wall Street Journal, Ma y 31 , 1977 , Ibid . 

63variety , Apr il 19 , 1978, P • 6 · 

64Wall Street Journal, Ma y 6, 1980, p . 21:2 . 
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In t he earl y 19 70's United Artists attempted to place 

their films in various theatres without soliciting bids. 

This was done in an attempt to match the pictures with the 

right theatres, and to try to spread the united Artists 

product around to more exhibitors. United Artists felt 

that bidding tended to be anti-competitive at times 

because it would lead to a decline in the number of 

theatres. Although United Artists did not actively solicit 

bids on these particular films, they did receive all bids 

from any exhibitor who ma intained "a suitable theatre." 

The Justice Department had no problem with this situation 

l th h . b. . 65 so ong as e ex 1 itors remained content. 

Similar situations of informal splits in many of 

the major metropolitan markets existed in the exhibition 

business in recent times. For a long time in Chicago, 

following the Paramount decisions , the so-called track 

system was prevalent. In this system certain exhibitors 

represented the source or track for certain distributor 's 

films. In return for the exhibitors open support or open 

track for the distributor's product, the theatre operator 

received 11 . generous settlements on terms following 

t , · 11 In 1977 it was believed that the ne run of the picture. 
. . 66 

Chicago track system was undergoing some reorganization. 

65JDF _ ~emorandum by Maurice Silverman, May 2, 
1973 . 

66variety, October 12, 19 77 , P· 5 · 
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In New York City a modern day caste system existed in a 

predetermi ned three tier or ganization of the city ' s movie 

houses . This s y stem determined who would get the first 

runs and sub- ru ns , and in what locales . 67 

The exhibitors today as a result of the film 

shortage and high rental terms have turned to other means 

to supplement their income. Besides the installation of 

pinball machines in man y houses, the use of on- screen 

commercials is a practice that many exhibitors are turning 

to for additional income . Both these practice s the 

distributor s find particularly upsetting because the movie 

companies feel they should be allowed to participate in 

these areas of income . One distributor, Twentieth- Century 

Fox, attempted in late 1977 and 19 78 to stop exhibitors 

from showing commercials by preempting" . on screen 

ad11ertising revenue into their grosses f or contracts . " 68 

Another distributor, Warner Brothers, merel y stated they 

67wall Street Journal, Ma y 31, 1977 , p . 4 : 3 . I t 
should also be noted concerning ew York City Exhibition 
t hat United Artists Theatre Circuit was ordered in 1976 
by the Justice Department to divorce itsel f fr qm some 
t wenty- three units because of" . .. monopolistic 
practices . " See Wall Street Journal, J ul y 27 , 1976, 
p . 35 : 2 . 

68variety , January 18, 1978, p . 30 . See _also 
Twentieth- Century Fox solicitation letter on Damien-Omen II, 
Cincinnati Branch , December 6, 197 7 . The letter states: 
"Yo ur offer must advise whether your theatre shows screen 
advertising . . . and if so , how many minutes of_such? 
advertising are shown at each performance o f a picture. 
Th · as part of the gr o ss e company regards all income • 
r ecei;?ts o f the t heatre . " 
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wouid not accept bids on Superman from those exhibitors 

wb.o used commercials. 69 
It should be noted that the 

exhibitors do not receive a flat fee for these commercials; 

rather it is based o n customer count over the entire run 

of the advertisement . 70 

Distributors also complain that they are not 

permi tted to s hare in the concession income, a revenue 

source that earns seventy to eigh t y percent gross profit , 

earned by the exhibitors.
71 

The exhibitors maintain 

that if not for the income g enerated by concessions they 

would not be able to operate profitably . According to 

Phillip Lowe, President of the National Association of 

Concessionaires, this is true. In 1 978 exhibitors took 

in over $500 million in concession income, a f i gure 

that correspond s to the net prof it made by exhibition 

over the same period. As it stands today both distribution 

and exhibition alike have refused to allow the other to 

participate in their respected income from secondary 

markets . 
72 

Recent e v ents in the industry seem to di spel the 

distributor~ claim for the added income generated by the 

69variety , December 14, 1977, P • 28 . 

70variety , October 5, 1977, P • 5 . 

7 1Mo tion Picture Licensing , P · 1 2 . 

72variety, February 28, 1979, P· 7 · 
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exhibitor's on -screen adv ertising. In addition to the 

already mentioned secondary markets enj oyed by the 

distributors , there remain other avenues available for 

the movie companies to ease the financial burden of 

film production. In the late 1970's Columbia received a 

"multi-million dollar investment" from Time, Inc., to 

assist in film production. 73 Later Columbia struck a 

deal with Horne Box Office (a subsidiary of Time ) to 

. 'b t 't f'l 74 distri u e is i ms to this pa y -T. V. outlet. Universal, 

Twentiety-Century Fox, and Columbia all maintain a 

consistent cash flow from re-release and s yndication of 

their television productions. Columbia, Universal 

(M .C.A. ) , Fox (Capitol ) , and Warner Brothers (Reprise) 

all control record companies which is a convenience when 

. f h . . 7 5 marketing sound-track albums to one o t eir pictures. 

In 1976 Paramount and Sony announced a joint v enture to 

di stri bute films to the v ideo-cassette market . Fox, 

Hol i day Inns, and Bell and Howell are locked up in a deal 

where the 780,000 rooms in the Holiday Inn network can 

v iew feature length films v ia satellite.
76 

In the last 

year Columbia, Univer sal and Paramount announced plans 

73Wall Street Journal, June 22, 1976, p. 11:1. 

74 wall Street Journal, March 6, 1976, P· 6 = 3 · 

75Business Week, May 16, 1977, PP· 114 - 118 · 

76wall Street Journal , AuguS t 4 , 1976 , P· lO:S. 
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t o fo r mula t e their 0 wn pay- T. V. cable s ystem t o be known 
' 77 as Premi ere . 

According to the exhibitors the absence o f 

guaranteed playdates made t he distributors reluctant to 

produce large quantitie s o f films to meet the demand . 

Con sequentl y , mo s t notabl y the last decade, exhibitor s 

sought to finance their own film projects. One o f the 

most ambitiou s of the se pro jects was the 1977 venture 

supported by the National Association o f Theatre Owners 

called Exprod ico . This proj ect never got o ff the ground 

becau se of a lac k of solid financi a l support , a nd a spurt 

of increa s ed film production in 197 9 by t he ma j or 

distributor s. 78 
During its planning stages N. A. T. O. 

a ttemp ted to u s e Exprodico as a bargaining t ool to play 

again s t the abandonment o f bl ind - bidd ing by t he d istributor s . 

Altho ug h this a nd the pro j ect f a iled, N. A. T. O. sti l l clings 

to the concept in case film production s hould decline 

77 Lo s Ange les Times, September 4 , 1980 . 

78variety , February 14 , 197 9 , p. 6, a nd see Task 
Force , p . 4. The failure o f Ex prod ico can ~~ s~ be 
attributed to two other factors : one, the d i f fi cu lt o f 
the i ndependent i n thi s case . A. T. O., to obta i n f inancial 
support, and se~ondl y , a lack o f unity ~i th in t he 
exhib i tion bu s ines s at that t ime . The independent 
exhibitor trade o r ganization, National Independen~ Theatre 
Exhibitor s , called Exprodico II a wa s te . 

11 

( ~ee ~arie~y , . 
Febr uar y 5 , 19 77 , p . 5 . ) Howeve: , _the anti - blind- bidding 
crusade has helped unite a l l exhibitors . I t was recentl y 
announced that N. A. T. O. and N. I . T. E. plan t o ~erge . See 
A. Alan Friedberg ' s written address to t he Arizona 
Sta t e Leg islature , March 12, 19 80 . 
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l 7 9 fu rt11er. 

General Cinema, the largest and most diverse 

exhibition chain in the country, cancelled their original 

co-production deal with Sir Lord Lew Grade, the British 

film maker, in 1977 and turned to Columbia for co - production 
. 80 

assistance . Capricorn I and Raise the Titanic are two 

recent illustrations of pictures that received fifty 

percent of its financial support from General Cinema . 

The company established a new production arm, General 

Cinema films , in 1978 with plans to invest in eight to 

81 
t en pro j ects annuall y with Columbia carrying out the 

distribution part for the films. 82 United Artists Theatre 

Circuit, another large exhibition chain and like General 

Cinema in that they are not affilia ted with . A. T. O. , 

invests in film productions with the Herndale Film group. 

Some of their recent jo int ventures are Sunburn, The 

Passage, and the Kentucky Fried ~vie. 83 In late 1979 

the Justice Department modified a 1950 decree to allow 

Loew ' s Theatres to enter into production and distribution 

79variety , Ibid., and Variety , February 5, 1977, 
p . 6. 

80Variety, September 28, 1977, p. 6. General . 
Cinema owns Sunkis Sodas, a furniture company, _f?rty- nine 
soft drink bottling centers, and several television and 
radio stations. See Variety, December 27, 19 78 , P· 5 -

81 . t Varie y , August 9, 1978, p. 3 . 

82 . Variety , August 23, 197 8 , p . 3. 

83 . t Va rie y , Augu st 9' 1978, Ibid. 



as long as their mo v ies are not exhibited in their own 
84 

theatres . 

70 

Since the Paramount decisions the industry has 

successfully weathered changes brought about by the 

erosion of telev i sion into its market; with the rise of 

the conglomerates and their subsequent diversification, 

the motion picture industry approaches the $3 billion mark 

85 in annual revenu es today. Yet all is not well within 

the indu s try . In the last ten years the country 

experienced a thirty- eight percent increase in movie 

screens, despite pleas to the contrary by leading 

exhibitors; yet seating capacity declined. 86 Today's 

average weekly attendance is down seventy percent from 

the peak figure of 1948.
87 

Distribution contributed 

both negatively and positively to these situations . The 

movie companies , beginning in the late 1960's, promoted 

many of the new suburban multi - screen theatres to first ­

run status. This allowed more of the movie going public 

84variety, December 15, 1979, p. 3. 

85M. P.A . A. Supplemental Memo to Depar~ent of 
J ustice, May 8 , 1978 , p. 10. The industry claims _only 
three percent of the total leisure dollars spent in the 
countr y but attracts fort y percent of all the spectator 
amuseme~t expenditures. (See M. P . A.A . Memorandum to 
Department of Justice, April 27, 1978, P· ? . ) 

86
rbid . 

87 Motion Picture Licensing, P · ll. 
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to enjoy first -run status (seeing a mo v ie at about the 

same time as those in the large markets) ; however, this 

process al so maintained high rental terms and h i gh 

consumer prices. This process and the long playing dates 

have almost eliminated the independent or sub-run theatres. 

More than likel y , regardless of the ultimate outcome of 

the current anti-blind-bidding crusade, by the end of the 

1980's there will be onl y a one-tier exhibition industry. 88 

As the industry enters its fourth decade since the 

Paramount decisions the business of making, di stributing, 

and exhibiting films is an extremely profitable enterprise 

and will continue to be so. A recent survey by Fortune 

magazine of the top 500 companies listed Columbia Pictures 

number one in total return to investo rs; Fox was 

eighteenth , Gulf and Western (Paramount ) was fifty-eighth 

and Warner s Communicatio ns was fifty -ninth . Exhibition 

o nl y placed one company , General Cinema, in the top one 

hundred. 89 Distributor s claim that exhibition is more 

profitable than the survey indicates. The M. P . A.A. asserts 

that the exhibitor receives approximately seventy cents 

. _ . 90 
from ever y dollar spent in the movie go ing experience. 

Th is is a c harg e that N. A. T.O . call s "staggering " in its 

88variety , August 9, 1978, P• 9 . 

89Variety , May 16, 1979, p. 7 . 

90Motion Picture Licensing , P· 13. 
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. half - truths, untruths , distortions and factual 

• II 91 
inaccuracies . This argument , between distribution 

and exhibi t ion over the division of box - o ffice receipts , 

represents the corne r sto ne of conflict ev ident in the 

industry since the Paramount decisions . Thi s chapter in 

i ts analysis of the indu s try has pointed out some of the 

areas of di s cussio n between the two business g roups , but 

t he o ne major dispute between distribution and exhibition 

has been blind - bidding. The ensuing chapters will 

illustrate that blind- bidding has been the sore spot in 

the industry s ince 1954, and that as long as it continues 

the threat to the American tribal ritual of moving - going 

may become real. 

9lvariety , May 16, 1979, Ibid. 



CHAPTER III 

THE PRACTICE , THE DEPARTMENT, AND 

THE PARTICIPANTS, 1955-1968 

Following the final Paramount decisions in 1951 

the Judgement Enforcement Section of the Anti - Trust 

Division in the Department of Justice assumed the role 

of monitor for the decrees . The Division started with 

onl y five attorney s and four stenographers during the 

"trust- busting" era of President Theodore Roo sevelt. By 

the time Jimmy Carter took office in 1977 the Division 

employed over 450 attorneys and twenty- five economists in 

its efforts to enforce the nation ' s anti-trust laws . 1 

Shortl y after the Paramount decrees were finalized and 

the divesiture process begun the Division began hearing 

complaints concerning blind - bidding . 

In the mid - 1950 ' s and on into the early 1960's the 

Division fielded "occasional complaints" conce1:ning the 

practice now known as blind- bidding . 2 De partmental 

1
oepartment of Justice : Function and Organization . 

Government Print i ng Office , Washington , D. C. , 1978 , p . 10 . 

2The Department point s out that b~ind - bidding, as 
t' he · · k today began foll owing the Paramount practice is nown , . . 
decisions . Their view is that prior to 1~4? it ~as_ 
" reall y blind- selling since compet7tive bidding 
came in later . " See JDF - Silverman to Kilgore, Ma y 3, 
1967. 

73 
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procedures at this time dictated that the Division write 

t he acc u sed offending distributor and suggest, even 

though no prohibition existed, that the distributor make 

every attempt possible to avoid blind-bidding. The 

Department would point out that the practice gave rise 

to certain discriminatory problems in the actual bidding 

process . In turn t he Department would receive a letter 

back from the offending distributor indicating that the 

incident had been "unforeseen, " and that it wa s an 

exception to the company's standard polic y not to blind-bid 

' 3 pictures. 

One of the first of these incidents unraveled 

on March 23, 1955. The incident is a hi s torical landmark 

in the history of blind-bidding becau se it represents the 

beg innings of the Division's official polic y toward s the 

practice and it also vividl y illustrates the discriminatory 

effects involved in the process. Within the inner circles 

of the Department the 1955 incident clearl y represents 

the start of the blind-bidding problem that has yet to be 

settled to the mutual satisfaction of distributor, 

· l ' k 4 
exhibitor , and monitor a i e . 

The incident began in Philadelphia when the 

3JDF _ Maurice Silverman, Anti -Trus t Attorney, 
to Bernard Hollander, Chief of Judgement Enforcement 
Section, October 23, 1974 . 

4JDF _ Memorandum from Maurice Silverman, to 
William D. Kilgore , Chief of Judgements Enforcement 
Section , May 3 , 1967. 
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exhibito r o f the city 's Viking Theatre called the Division 

on Marc h 23, 1955 to complain about Paramount's 

solicitation for Strategic Air Command. Paramount informed 

the Philadelphia market exhibitors that there would be 

no trade - screenings in that area, consequently the film 

was to be blind- bid . If the local exhibitors wanted to 

screen the film a screening date was fixed for the Los 

Angeles market . Later, Paramount, realizing the economic 

burden for Philadelphia exhibitors to travel, at their 

own expense , to Los Angeles for screening, arranged a 

more convenient screening date in Kansas City . The Viking 

Theatre exhibitor informed the Department that it was 

unfair for him to submit to the blind- bidding of this 

film, particularly one that included suggestions of a 

$75,000 guarantee in order to be competitive , if the 

film was being screened in markets other than his. To 

this exhibitor it was a clear - cut case of discrimination . 

To the Department it was its responsibility to uncover the 

roots of this alleged discrimination. 

The Department soon took up the mat t er and 

uncovered the discrimination involved. It beGa~e aware 

that both Stanley warner and William Go l dman, who 

exhl.bi'ti· on circuits in both the controlled large 

Philadelphia and Los Angeles markets, theoreticall y could 

h l· n Los Angeles and then participated ave viewed the film 

l·n o f the film in Philadelphia with a the blind- bidding 
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distinct competitive edge over the Viking Theatre 

exhibitor and other local exhibitors . Paramount was made 

aware of the situation it had created for the Philadelphia 

exhibitor and announced that bidding on the film would 

begin anew. From this experience the Department, which 

came close to declaring Paramount guilty of discriminatory 

bidding, developed a polic y that has remained constant 

since . It was the Department's v iew that for a distributor 

to screen a film for one exhibitor in one market while 

another exhibitor in a different market was not offered 

the same opportunity would be discriminatory and, 

therefore , 11 
• . in violation of the provision in the 

Paramount judgments requireing licensing 'without 

discrimination' II 5 

Throughout the remaining years of the 19S0's and 

into the early 1960's this became the standard policy of 

the Department as it continued to monitor complaints 

concerning blind-bidding . In 1965, while the Department 

was involved in a routine acquisition hearing, a 

different means of discrimination in the blind-bidding 

1 . ht The case centered around the process came to ig . 

request b y National General Circuit, a larg e exhibition 

b . t to the Paramount decisions , chain which was also su Jec 

h l·n salt Lake City, Utah . During the to acquire at eatre 

SJDF - See Silv erman to Kilgore, Ma y 3, 1967 
and Silverman to Hollander, October 23 ' 1974 " 
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course o f the hearing Judge Edmund Palmieri witnessed 

testimony concerning the effects of sneak previews on the 

blind - bidding process. It was here that the Von Ryan ' s 

Express incident and its relation to discriminatory bidding 

came into focus . 6 

The drama, involving the distribution of the 

Twentieth - Century Fox release Von Ryan ' s Express , unfolded 

in August 196 5 at Grauman ' s Chinese Theatre in Los Angeles . 

Grauman ' s, which was operated by National General Circuit, 

currently was exhibiting the United Artists picture The 

Train. The story line of the United Artists release 

centered around a train during World War II . At the same 

time Twentiety- Century Fox had ambitions of distributing 

its forthcoming film, Von Ryan's Express, to Grauman's 

immediately following the run of the United Artists film . 

The Fox f i lm also contained a similar story line involving 

a train during World War II. The buyer and film booker 

for Grauman ' s and ational General, Daniel Polier, 

que s tioned the wisdom of exhibiting one film, similar in 

theme and content, so closel y on the heels of another . 

When this concern was forwarded to the attenti6n of the 

Fox officials they invited Polier into a Fox studio for a 

v iew of the rough cut of Von Ryan's Express. Polier became 

6Sneak reviews occur when the producer of the 
~· P . b f its release date to r1lm screens the picture e ore . 

• Afterwards changes 1n gauge the audience ' s reaction. 
editing may result to v arying deg rees. 
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conv i nced that the films were substantiall y different and 

agreed to exhibit the Fox film following the run of The 

Train. Subsequently the Fox film was blind-bid into the -
Salt Lake City market where National General was attempting 

to strengthen its exhibition network. The discriminatory 

aspects became clear. As a result of the sneak preview 

or rough cut screening National General assumed an 

advantage o ver its competitors in markets where the film 

was subsequently blind-bid. Although the Department found 

that Fox had acted for legitimate reasons in its 

previewing of Von Ryan's Express they let it be known 

that this was another example of discriminatory licensing 

that should be avoided in the future. 7 

The discriminatory revelations surrounding the 

process of blind-bidding exposed at the Los Angele s 

8 hearing s did not come as a surprise to the Department . 

Prior to the hearings a veteran attorney in the Judgement 

Enforcement Section, Maurice Silverman, for some months had 

been engaged in discussions with each of the seven major 

7JDF - Thomas E . Kauper, Ass~stant A~toiney­
Genera l , by Maurice Silverman, to United Artists 
Corporation, February 5, 1978. 

80 · the remaining testimony at the hearings 
uring (Th s ndpiper ) and it was also discovered that M. G. M. e a ) 

Columbia (Good Neighbor Sam, The New I~te:ns, an~ Synaon 
had 1· d films similar to the Fox incident , i.e., 

icense · ed four other 
N~tional General had been sneakl~r~~~~~ in market s where 
times which were subsequently bin 
National General controlled theatres. 
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distributors concerning the problems surrounding blind -

bidding . Silverman appeared before the hearings and 

discussed his tentative findings on the subject with 

Judg e Palmieri. Palmieri quizzed Silverman concerning the 

existence, if any , of a concerted policy among the 

distributors pertaining to the practice. The anti-trust 

attorney explained that blind - bidding originates and 

exists largely because of the intense competition among 

the distributors to get their products to the best 

theatres at the industry 's peak periods . Thus, if one 

distributor fails to blind-bid he has placed himself at 

a distinct disadvantage competitiv el y . Silv erman noted 

t hat some of the distributors expressed a desire to 

abandon the practice if every one e l se d id likewise, and 

that all of them indicated a willing ness further to discuss 

9 the subject with the Department . 

At the close of Silverman's comments Palmieri 

concluded that the discussions concerning blind-bidding, 

which had been introduced in these hearing s, were to be 

considered merel y exploratory rather than definitive. 

The New Yo rk based Judg e recommend ed t o Si lverman that 

more study be conducted on the sub j ect and its market 

9JDF _ Portions of t he Transcript in the National 
20 196 ~ p 4 48 See U. S. v s. General Case, August , . ::i , • • 

Loew 's Inc., et. al. (Equity #87 - 273 ) · 
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effect s . After Silverman enthusiasticall y agreed to the 

Judge 's recommendation the Division attorney added that 

he wanted all the distributors to be heard before 

anything as drastic as an injunction . . " be 

entered into, and that from the Department ' s view the 

distributors had not, as of yet, discussed the practice 

between themsel v es . Na turall y if the di stributors did 

this they would , in effect, be subjecting themselves to 

ant i- tru s t problems . To surmount this problem Silverman 

suggested that the Government take up discussions with 

the distributors individually rather than as a unit . 10 

Palmieri approved of this idea and commented: 

. I think the record justifies the conclusion 
that there must be further study , further reflection 
and perhap s even further hearings . The blind­
bidding procedure, v iewed from a di stance and 
examined in the l i ght of the h is torical background 
of the decree, seems to be under a cloud of 
disapproval , because, as Mr . Silverman pointed 
o ut ... , there wa s a provision for abandoning 
in the i nterim decree '. 1940 · and if it wa s 
abandoned it was sole l y because of the hi storica l 
accident that blind - bidding was not resumed and 
it was not necessary . 11 

Ten days later on August 3 0 Palmieri approved the 

acquisition and in a final memorandum on blind:bidding he 

stated : 

The problem of blind - bidding, its raison d'etre, 
and its possible effects u pon and competitio n 

10 b'd I l . , p . 4 66. 

llib'd p 467 . l . , . 
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f o r motio n pictur d • . . e pro uct, is o ne of such far 
reaching importance that further hearings and 
further study will be necessar y . It appears 
pro bable that such hearings will take place during 
the latter part of October [196 S] . 

These hearings never did take place nor has there been 

ev idence that a public rec o rd exists documenting a 

thorough anal y sis of the practice as called for by 
. . 12 

Palmieri . 

Palmieri was just o ne o f many people who had 

believed in the mid - 1960's t hat blind- bidding was almost 

non - existent in the industry , bu t the Los Angeles hearings 

confirmed that the practice had not been dormant . It was 

a fact the Department of Justice had been aware of for 

' 13 ' 
some time . Prior t o the hearing s the Department had 

been aware of a " . proliferation of blind-bidding 

within the industry . 1114 Because o f this significant 

increase, as compared to its u se since t he Paramount 

decisions, Silverman embarked on h is investigation into 

the matter as the Los Angeles hearings were beginning , an 

12Letter from Peter Fishbein, Counsel to the 
National Association of Theatre Owners, to Jud~e Edmund 
Palmieri , November 15, 1974. 

13 JDF _ Silverman to United Arti~ts, _Febr~ar~ 2, 
1975. In the late 1970's during the an~i - blind- bidd in~ 
battle N. A. T . O. will lead the state leg islators to believe 
likewise that the practice had b~en dormant . . However, 
N AT O · 11 have the state leg islators believe the 
~~s~e·h~dw~een moot until the mid - 1970's . (See Chapter VI.) 

14JDF _ Silv erman to Hollander, October 23, 1974 . 



82 

investi s ation that Silverman would conduct over the next 

ten years . The Los Angeles hearings are also important 

to the hiS t ory of the practice because of the involvement 

of Judge Edmund L. Palmieri in the case. Palmieri would 

become directly involved in the issue for the next 

fifteen years . In 1968 he would become the judge that " so 

orders" the stipulations entered into by the Paramount 

defendants and the Government . 15 

Silverman began to carry out the pledge he made to 

Palmieri in the summer of 1966 as he began to meet with 

the distributors individually. These talks, which lasted 

three months, conveyed to the anti-trust attorney the 

feelings the di s tributors held concerning the practice . 

When Silverman completed his survey of the distributors 

he was well aware that a compromise was not eminent nor 

was there the likelihood that the distributors would ever 

form a consensus in their attitudes or solutions towards 

blind - bidding. This was evident to Silverman from the 

five different reasons given for its existence and three 

different ideas espoused for its solutions. Because of 

the varied respon s es and conflicting interpretations 

Silverman suggested a joint meeting between distribution 

lSFishbein to Palmieri, No~ember 15, 1974 . On 
the eve of his retirement in 1975 S~lverman ~efl~cted 
b h . f negoti·ations with the distributors ack on is years o 
as a "tortuous" experience. 
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and the Government f 16 
o r s ome time in the Spring of 1967. 

During the summer of 1966 Silv erman and other 

Departmental officials met wi th leaders of t he e xhibition 

industry as well. In June Silve rman and other members 

o f the Di v ision had J·ou rneyea' to the Annual Convention 

o f the National Association of Theatre Owners (N .A.T.O. ) 

in New Orleans . There the anti - trust attorneys talked 

with numerous exhibitors concerning the practice . The 

Department asked several of the e xhi bitor s if they 

could furnish documentation concluding that blind­

bidding had either a negative or positiv e e ff ect toward 

. b. . 17 
exhi ition. Even though the se exhibitors later 

admitted they were " hard put" to s u ppl y the documenta­

tion necessary to indicate that the practice wa s either 

a positive or negativ e force , they remained steadfast 

16 · 1 ·1 JDF - Si v erman to Ki gore, May 3, 1967, pp. 
11 - 22 . Concerning ideas towards a solution Silverman 
fo und that three of the seven di s tributo rs were wil l ing 
to quit the practice if everyone else did ; two other 
companies sugg ested a limit be placed on the number of 
films blind-bid per year; and one company said that as 
long as the exhibitors were afforded a 48 - hour cancellation 
clause, which grants the exhibitor the opportunity to 
canc el a license anytime from the t i me the license is 
f irst a warded until 48 hours after it ha s been sc r eened 
for the exhibitor, blind - bidding would not be a problem. 
Concerning the reasons g i ven for its exis~ence ~wo . 
distributors said that i f they quit the minor distributors 
wo uld assume a competitive edge; two others ci ted d e lay s 
in release schedules, if all films were trade-screened, 
wh ich would raise interest costs and drive inves tmen t 
awa y ; and, the o thers stated that the practice help s 
keep down admission and rental co s t s. 

17 JDF _ Memorandum by Maurice Silverman, June 

21, 1966. 
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in their opposition to blind- bidding. 18 Afte r the 

convention Jo seph G. Alter man , the executive director for 

N.A.T. O., informed Silverman that the convention passed 

a resolution stating: II 

. the practice of blind-

bidding is an onerous trade practice ... and stands 

universally condemned b y exhibito rs throughout the United 

States." Alterman also notified Silve rman and the 

Department that N. A. T . O. wanted to appear before Palmieri's 

court to present their v iews o n b lind-bidd ing . 1 9 When 

this failed to materialise by November 19 66 N. A. T.O . 

wrote directly to Palmieri asking permission to hold 

t h e envisioned hearings as outlined in the Judge 's 

final memorandum in the 19 65 Los Angele s hear i ng s. Once 

. h h . . 1 · d 20 again t e earings nev er materia i z e . 

It was not as i f the Department or Palmieri 

were i g noring the pleas of . A. T . O.; rather they plodded 

along cautiously in the direct i on of actuall y holding 

hear ings for some time in July 1967 . We know this to 

b e true because Silverman spent a considerable amount 

o f time from the Fall of 1966 until March 1967 attempting 

1 8J DF _ Letter from New Orleans Exhibito r 
[name withheld] to Silv erman, Jul y 2 , 1966 . 

19JDF _ Letter from Jo seph G. Al terman, Executive 
Director of N.A.T.O., to Silv erman, June 10, l9 66 -

20JDF _ Letter from Julian s. Rik i n, President 

Of Palmieri, Apri l 18, 19 6 8 . N. A. T . O. , to 
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to r o und up prospectiv e exhibitors to testify at the 

env isio ned Jul y hearings . In February 1967 Silverman 

dl.· ned with one exhi'bi'tor ( name withheld) , who was a 

close friend of his , to discu s s the likelihood of his 

appearing as one of the exhibitor representat i ves at the 

proposed hearings . Although the exhibitor declined to 

appear he did suppl y Silverman with additional documents 

and materials related to the practice. The exhibitor 

also recommended several other people to Silve rman that 

he should contact . 21 

From his collection of documents and interviews 

Silverman was now beginning to understand tne nature and 

frequency of the practice . From his dinner companion 

and othe r exhibitors Silverman became aware that onl y 

a certain number, not all, of the exhibitors blind- bid 

for the majority of their products . In the mid - 1960's 

films were mostl y blind-bid into t he arger markets. 

Thi s was done for several reasons. Competition for a 

choice theatre for a film's debut made blind- bidding 

necessary in this respect . Additionally it was the 

polic y of the distributors to release a film· in December 

into the Los Angeles and New York markets in order for 

t he film to qualif y for Academy Award consideration . In 

21JDF _ Letter from Exhibitor [ name withheld ] 
· 1967 This letter was sent to to Silverman, February , · . . 

Silverman ' s home rather than to his office. 
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this situation the films would be blind-bid, but 

afterwards the distributors would hold back the release 

into the other markets or sub-run areas until March to 

coincide with the actual Academy Award ceremonies. 22 

The proposed hearings on blind-bidding scheduled 

for July 1967 did not result becau se of a combination of 

factors: the reluctance on the part of several key 

exhibitors to appear before the court and the failure 

by Silverman to conclude his ne gotiations with the 

distributors by that time. Despite the he sitancy of 

a few, many exhibitors still continued to provide 

Silverman with more materials concerning the practice. 

These exhibitors heard from various industry sources and 

publications that the Department, under the direction 

of Silv erman, was looking into the practice. Most of 

the material sent to Silv erman were copies o f the 

var i ous distr ibutor s' solicitation letters and the 

23 
exhibitors complaints thereo n. 

Aside from the obvious complaint a gainst the 

practice as a whole and the fact that some exhibitors 

· · as much as others, the e xhibitors d id not participate 

found other areas of d iscomfort to complain about. 

22JDF _ Silv erman to Kilgore, Ma y 3 , 1967, 
p. 4. 

These 

23JDF _ Letter from Exhibitor (name withheld] 

to Sil v erman, February 9 , 1967 . 
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theatre entrepreneurs were anno yed at 
the seemingly 

inflexible dictation of terms and the brevity of the 

story lines prov ided the exhibito rs. For example, here 

in its complete form is a story li'ne b y Paramount in its 

1967 release of Easy Corne, Eas y G h' h · · 1 f ----=~----=-~:_.!__.:::_:::.:::L~o w ic is t ypica o 

the distributor's story line: 

Easy ~orne, Ea~y Go is a Hal Wallis Production in 
T~chnicolor _with El v is Pre s ley ca s t as a Na vy 
L~euten~nt in an exciting upbeat adventure story 
filmed in Southern Califo rnia's most picturesque 
locales.24 

A solicitation letter from United Artists concerning its 

film Casino Ro yale illustrates the same d ictation of 

terms and brevity in story line. In both cases the 

distributor did express their apologies for hav ing to 

25 
blind-bid the product. 

Thus armed with this information Silv erman met 

with the attorne y representatives f rom all sev en of t he 

major distributors for the first time on March 2, 1967 . 

Over the next five months Silve r man and Paul Webber, 

another attorne y in the Judgement Enforcement Section, 

would meet four more times with the d is t ributor 
-

representati ves in an effort to reach s ome accord 

concern ing the practice of blind- bidding. Each meeting 

was held at the House of the Association of the Bar of 

24JDF _ See Paramount solicitatio n letter f rom 
D. R. Hicks, Philadelphia Branch Manager, February 7 , 1967. 

25JDF _ See u · ted Artists solicitation letter 
ni • s tember 

from Chicaqo Branch Manager, M. Zimmerman , ep 
20 , 1966 . -
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New Yor k City on West 44th Street . The Department ' s 

Offic ial mission wast b · o o tain views and opinions 

concerning" . · the question of eliminating the 

practice of offering picture s for licensing before they 

have been trade shown in the exchange district . " With 

this in mind Silverman opened the first meeting with a 

rev iew of the record in the Paramount decisions as it 

related to the practice . Afterwards the Division attorney , 

in the face of twenty-five attorneys representing the 

seven majo r distributors, explained some of the ways the 

practice could lead to violations of the Paramount 

26 
decrees. 

The first meeting between the distributor agents 

and the Government typified the intense competition and 

distrust within the distribution realm of the industry . 

At one point in the meeting the distributor representatives 

not only were attacking N.A.T.O. for various reasons, 

but many of the distributor attorneys engaged in a 

fray with one another . Onl y Columbia and Paramount made 

any significant contributions toward a so lution . 

Columbia suggested that the exhibitors appo int a man 

to the West Coast and one to the East Coast to act a s 

a 1 • h for all information concerning forth-c earing ouse 

coming releases . To Silverman and to some of the 

26Colurnbia came with six attorne ys; Fox and . 
Paramount had four each; Warner Brothers had three while 
MGM , Universal and United Artists brought two each. 
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dist~ ibutors this was too censor - like. Paramount ' s 

suggestion was mo re realistic. They mere l y suggested a 

limi t , such as five, be placed on the number of films 

blind- bid per year. Although neither of the two 

suggestions came close to realizing a consensus of 

opinion, Silverman would ultimately adopt the limitation 

principle espoused by Paramount. 27 

A week later the di stributors, Silverman, and 

Webber all met again at the same locale . If the first 

meeting was noted for its strife so wa s the second . The 

Twentieth - Century Fox agent broug ht up the idea of 

confronting face to face the "accusors," _ . A. T.O . and 

the exhibitors, which met with much approval from several 

of the other attorneys . One of Paramount 's attorneys 

we nt so far as to demand that the Departme nt furnish 

the distributors with the" ten mo st grievous 

complaints since 1964 for the sake of having 

something concrete to fi g ht." At this point Silverman 

reminded the distributors that each of them had their 

opportunities to discuss the issue with the exhibitors 

27JDF _ Memorandum by Paul Webber, arc~ 7 , _96 
The distributor's a g ents wer e upset at . A.T. 0 . ~ . 
Power over the press and the fact that the orga~ization 
· · · t ti· on After being had exaggerated the en tire si ua : . . . 
attacked by Columbia for not blind- bidding Un~ted Artists 
admitted that it had recentl y begun the practice because 
thev were continuousl y being locked out 0

~
1

~1~Y~~1~ ~ng 
by their competing distributors who were O in -
on a wholesale scale . 
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individually, but it had not resulted in altering the 

situation as it existed then.28 

The limitation principle was brought up again 

at the second meeting by Paramount . The company's 

agent suggested that the distributors embark on a 

two - year trial period where each of the distributors 

would be limited to five films they could blind - bid 

annually. Several of the other distributor attorneys 

favored such a plan, but Silverman dismissed the idea 

because he felt five too high a figure . MGM suggested 

that a percentage formula be applied to the number of 

films blind- bid. They suggested a figure of fifteen 

percent of the company ' s annual productions, but the 

Warner Brothers agent accurately pointed out that this 

wo uld successfully lock out the smaller distributors 

from competing and the idea was dropped. From these 

suggestions the formations of Silverman's envisioned 

stipulation began to take shape . He liked the limitation 

principle , but thought five too many--two wa s more in 

line . He also liked the idea of testing the stipulation 

28 The point made by Silverma~ allud~ng to the 
exhibitor's attempts to discuss the issue with the 
distributors individuall y is import~nt. In t~e l~te 
1970's the distributor's lobbyists in the_anti - bli~d­
bidding battle will mislead the state legis~ators ~nto 
believing that they have attempted to nego~iate thTh' 
. h'b't rs have refused to listen . is 
~ssue but the ex l l? d the Fox attorney proves 
interchange between Silv~rman an th Mp A A 
the Mp A A contention is false. See . e · · · · 

· · · · committee memo to the Georgia House Industry · 
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for a two-year period. The Division's attorney had one 

more i dea formulating in his mind that he wanted to 

introduce t o the distributors at this second meeting. 

The idea concerned the wholesale implementation of the 

48-hour cancellation clause in order to grant the 

exhibitor some sort of protection in the process. 

At this time only Univ ersal, its originator , 

wa s using the 48 -hour cancellation clause in its 

licensing agreements. Silverman focused in on the 

Universal attorney s and asked them to explain how the 

practice worked. Universal 's agents explained that the 

clause granted the exhibitor the right to cancel out of 

his license any time from the time the license was first 

agreed upon until 48 hours after the film ha s been 

screened to the exhibitor. As the other attorneys for 

the distributors were contemplating the idea Silverman 

began to wrap up the meeting . The anti - trust attorney 

expressed his d issatisfactio n with both the percentage 

concept and the five-film limitation idea. Silverman 

indicated he preferred a two- f i lm l i mitation for a 

two - year period. Above all else, Silverman r eminded 

the d istributors, t h e Department would not sanction a 

voluntary agreement. The outcome mu st be settled in 

court. With that Silverman granted the d istributor s 

permission to meet collectively in o rder to work out 

· t · thev some sort of consensus on t he posi i on ~ 
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were go ing to take . 29 

Adolph Schimel, Vice - President and General 

counsel to Universal , was appointed as the of ficial 

spokesman for the group . The distributor ' s attorney s 

met twice over the course of the next month to formulate 

their pos i tion towards the future of the practice. In 

earl y April 1967 a tentative position wa s finall y 
30 

reached . After Sc himel had telephoned Silv erman 

concerning the reaching of an agreement the anti - trust 

attorney along with Webber journey ed back to New York 

to review the distributor's proposals. The re in 

Schimel's Park Avenue office t he seven poin t proposal, 

which was supported b y all the d istributors sav e Columbia, 

was outlined to Silv erman and Webber. The d istributors 

recommended : that there be a o ne- year trial period 

beginning in Januar y 1968; the limitation on f ilms 

blind-bid would be four; there would be no prohibition 

29
JDF - Memorandum filed by Paul Webber, 

April 6 , 1967 . warner Brothers representative s vo~c ed 
a d issenting opinion towards the 48-~our cancellation 
clause idea . They pointed o ut that if all the _ 
di stri butors adopted such a polic y it would be . 
c oncei v able in the future to see exhibitors contracting 
several films at once, screen them themselv es and cancel 
the ones the y d id not like and keep the rest . 

3 oJDF - Silv erman to Kilgore, Ma y 3, 19 67 , 
p. 19. 
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in respect to roadshows,- 31 the 

agreement would be 

f ormalized by an exchange i·n 1 
32 

order; 
etters rather than a court 

any party could withdraw after one year; a 

review of the progress of the agreement would commence 

in September 1968 i and the Department of Justice must 

persuade the minor distributors, specifically Buena 

Vista and Embassy, to participate in the proposal. 

Silverma~ was disappointed by the distributor's 

position on the court order. Silv erman thought he had 

made it clear to Schimel and the other attorneys his 

position on this matter. Once again Silverman told 

Schimel, the Universal Genera l Counsel, that the 

Department would not " . accept any t h ing short of 

a court order binding the defendant d istributors." 

Satisfied at last that Schimel now understood his 

position, Silverman went on to comment o n the remaining 

proposals. The anti-trust attorney told Schimel he 

31
Roadshows are special films l icensed a year 

or more in advance of its release. These films were 
lavishly produced and highl y promoted fi l ms. The film 
was licensed similar to the four- walling procedure, 
where the distributor rents the theatre. Because the 
film was licensed so far in advance e x hibi to rs catered 
to groups for special rates. Us~a ~l y these films were 
shot in 70 mm. film and onl y a limited number o~ 
exhibitors had the facilities to screen these films. 
Paint Your wagon is one example of a roadshow. 

32 The reason the distributors were in such 
opposition to a court order was the fear the Department 
would return one da y and broaden the scope of the 
decree. 
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favored a two-picture limitation rather than four; that 

the roadshow proposal would be acceptable to him if the 

distributors accepted his two-picture limitation, and 

that he saw no problems in getting the minor distributors 

to go along, but on a voluntary basis rather than as 

part of a court order.
33 

The other points of the 

distributor's proposals Silverman concluded were of 

lesser importance and were actuall y a matter of detail 

wh ich could easily be decided later. The one last 

majo r decision reached at this point wa s Si lverman's 

concession that any film blind-bid with a 48 - hour 

cancellation clause would not count towards the 

l imitation figure. Al though Sc himel had to check with 

his colleagues on this ma tter, the concession would 

ultimately open the doors for the di stributor s to 

34 blind-bid as they please. 

Eventuall y a third meeting between all the 

d istributor's attorney s and the anti-trust attorneys was 

ag reed upon when Schimel and Silver man reached an impasse 

l 
35 At thi s meeting , which over the court order proposa . 

33JDF _ Memorandum f iled by Paul Webber, April 
21 , 1967. 

p. 22 
1967 I 

3 4JDF _ See Silverman to Kilgore, Ma y 1, 1967, 
d fi.led by Paul Webber, April 21, and Memoran urn 

p. 4. 

35 . • t ·n the negotiations Silverman 
At this poii:i l . . Ki l o re, that he wa s 

conf i d ed to his s~perior, Willi~m d f;r a full court 
afra id the who le_issue wa s d~ ~~in~t rescind f r om their 
hearing if the d istributors i . n d 

, he courc or er. posit i o n i n regards to c 
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met o n Ma y 5 , l967, the Columbia representative, now in 

support o f the rev ised plan, informed Silv erman that the 

d istributors would approve a three-picture - limitation 

if the Department would place no restrictions on 

roadshows, and drop the c ourt order . Again Silv erman 

r e g istered disappointment with t he distributor 's 

rel uctance t o appreciate his stand on the court order . 

Issuing o ne more reminder to t he d istributors on his 

position towards the court order , Silv erman turned his 

a ttention towards the statistics the distributors had 

broug ht concerning his request o n t he d e g ree of 

blind-bidding existing a t that time . 

Specifically Silv erman wanted t o know how many 

films were blind-bid by each o f the d istributors during 

the calendar year of 1966, and t he fisca l year ending 

August 31, 1967 . Some o f the d istr ibu t o r's attorney s 

came prepared, others did not. Be c a use o f the tardiness 

o f s ome and questions concerning t he acc urac y oft e 

o thers figures the meeting broke up to g i ve t he attorney s 

36 
ample time to complete the Silverman request. 

Within two weeks Silverman receiv e d t he i n f or matio n he 

36JDF _ Memorandum filed by Pau l Webber, Ma y 
16 1967 The fi gures for the calendar year to . 

' · · e as f ollows: Columbia Silverman at the Ma y 5 meeting wer M 
8 13 Paramount and Warner Brothers 10 each , MG ' 

Universal 4, and United Artists 1 . 
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requested. The results are listed below: 

CY 1966 FY 1967 

Blind- Total Blind- Total Distributor Bid Releases Bid Releases 

warner Bros. 13 13 16 16 

united Artists 2* N/ A l* N/ A 

Universal 9 N/ A 10 N/ A 

Paramount 9 27 9 31 

Fox 18 N/ A 15 N/ A 

Columbia 14 34 13 33 

M. G. M. 1 N/ A 5 N/ A 

Total 66 69 

* Films were licensed blind with consent of the exhibitors . 

Now that we know what the total production number 

was in 1966 we are able to determine that the major 

distributors were blind-bidding approximately forty 

percent of their products in at least one or more major 

markets during that year . Silverman became convinced 

that a limitation must be placed on the practice. The 

anti - trust attorney confided to Kilgore with a three ­

picture-limitation he could drasticall y reduce the 

practice sixty-seven percent to approximatel y twenty- one 

film s a year. Thus Silverman recommended that the 

Department accept the distributor 's proposal, but 

insisted on a court order and a two- year trial period. 

Before pushing this proposal on the distributors 

Silverman asked Kilgore if he could meet with several 
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of the t o p exhibitors to sound out their reactions 

towards the proposai. 37 

By the end of the summer in 1967 Silverman had 

me t with his e xhibiti·on contacts and delivered the final 

proposals to the distributors. The Department's final 

offer included the three-picture-limitation per year ; 

roadshows would be exempt; the distributors would be 

free to blind-bid more films if the exhibitors were 

offered the 48-hour cancellation clause; and, a court 

order would bind the agreement. Af ter receiving 

Silverman's proposals the distributors requested one 

more meeting to be scheduled in September. 

On September 7, 1967 the two Departmental 

attorneys, Silverman and Webber, met again with the 

distributor representativ es in ew Yo rk City . The 

d istributor's attorney s expressed their approval for 

most of the Silv erman packag e, but the court order still 

provided the one road block to completion of the deal . 

Some of the distributor's leg a l representatives went to 

great detail in pointing out to Silverman the specific 

t d On~ feared a fear s they had concerning a cour or er. 

37 JDF _ Silverman to Kilgore , Ma y 17, 1967 , 
pp, 1-4. Silverman wanted to meet with his o~d 
e~hib't f · d that he had dined with ba~k in F~bruary 

i or _rien . ( herril Corwin) 
plus the current N. A.T. O. presiden~ S 
and the past president (Marshall Fine) · 
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possible treble damage litigation, another feared that the 

court o rder would be misinterpreted as a judicial 

determination against blind-bidding while others claimed 

the court order would only "becloud the issue further." 

At this point in the meeting the distributor's attempted 

o nce more to convince Silv erman to adopt their program 

o f an exchange of letters between the distributors and 

Silverman before Judge Palmieri, rather than issue a 

court order. Silverman's patience was now exhausted. 

He had heard the same complaints for three consecutive 

meetings and he let the distributors know it. The 

anti-trust attorney called their proposal utterly 

impractical and that he was not even going to mention it 

to his superiors . Silverman pointed out that the 

distributors had in effect proposed a trade practice 

. developed through concerted action and 

sanctioned by the Department of Jus t ice!" something 

neither he nor the Department would participate in. After 

Silverman called the distributor's fears exaggerated he 

reminded them for the last time that the agreement must 

be bound in court and that N.A.T.O. be g i ven t he 

before the court as amicus curiae opportunity to appear 

(friend of the court). The distributor's attorney s 

were taken aback by Silverman's continued stand toward 

the c ourt order. Obviousl y at another impasse the 

S · 1 erman that they distributor's attorney s suggested to iv 



99 

ma y have to appeal their position to Silverman 's 

superior s. Silverman found no fault in this request 

because he knew that Kilgore and his supervisor , Donald 

Turner the Assistant Attorney- General, supported his 
. . 38 

position . 

It is not known posit i vely if the distributors 

attempted to solicit the aid of any of Silverman's 

superiors; however, it is known that if they did they 

were not successful. Ult imatel y the distributors consented 

to the Department 's views . The only work left to 

accomplish before the stipulation could be filed in court 

was for the Department to carry out its pledge to 

secure the voluntary support of the minor distributors 

to the concept . This was no smal l feat . Although all 

the minor distributors (Embass y , Buena Vista, Walter 

Reade, Cinerama, and Columbia Broadcasting System) 

ag reed to follow the stipulation it required the entire 

f 1968 f . 1 · . 39 summer o to ina ize it . 

Because it was s o late in the year before the 

DeparL~ent found out that the distributors would approve 

the plan , efforts to gain the voluntary support of the 

minor di stributors to the plan were delayed until the 

38 JDF _ Memorandum filed by Paul Webber, 

September 13 , 1967 . 

39JDF - See Silverman to Joseph E. Lev in, 
8 S . 1 rman to Walter Reade, 

Emba ssy , October 16, 196 ; i ve c· ama May 2 1968· 
· 1 an to iner , ' ' September 17 , 1968; Si verm . Companie s May 22, 

Sil verman t o American Broadca s t ing 
26

-
1968

'. 
1968; and Sil verman to C. B.S ., June ' 
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following year . Also Silverman wanted to use that time 

to continue to solicit feedback from exhibitors concerning 

certain parts of the proposal. It is not known at this 

time what, if any , were the reactions of the exhibitors 

towards the proposal . It is a fact that the Department 

kept the proposal secret from the public until early 
40 

August 1968. Silverman did tell N.A . T.O . early in 

1968 that a proposal may be in the works . In March 1968 

a number of N. A. T.O . officials came to Washington, D. C. 

to apply pressure on the Department to hold hearings on 

the practice . Finall y the Department admitted to N. A. T.O . 

that negotiations towards a reduction in blind-bidding 

had been recently concluded and that they soon would be 

informed of its consequences. No specifics were given 

N.A . T . O. at this time nor would . A. T . O. receive any from 

the three calls they would make to Wa shington between 

41 
March and May 1968. 

On May 15, 1968 Silverman received the official 

The approval from Kilgore to conclude the proposal . 

content o f the proposals were identical to those 

outlined to the distributors except that the -two- year 

40JDF - Silv erman to Cinerama, May 2, 1968 . 

41JDF _ Julian Rikin, Presid ent of 
Judge Edmund Palmieri, April 18, 1 968 · 

. A. T . O., to 
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trial period would commence on Janua r y 1 , 1969. 42 The 

oepart~ent , which had been under heavy pressure from 

N. A . T . 0 ., reluctantly agreed to the stipulat i on . Privatel y 

the Department wa s satisfied that N. A.T. O. would 

finally get their appearance in court, but doubted that 

this wo uld placate them. 43 It woul d still be a few 

month s befo re N. A. T. O. would know everything about the 

stipulation. Sometime in J une N. A. T. O. r eceived a copy 

of the stipulation and wa s informed that it would be 

filed on .August 14 , 1968 . 44 In early August the Depart­

ment granted N. A.T. O. permis s ion to appear before the 

court as amicu s curiae . As their representative N. A. ~ . O. 

dispatched Sumner Redstone , a prominent exhibitor who 

owned a chain of theatres in ew England and the Middle 

45 West. 

On Augu st 14, 1968 in the United States District 

Court of the Southern District of . ew York in the 

presence of Judge Edmund Palmieri, Silverman 's year s of 

42JDF _ Memorandum from Si lverman to Kilgore , 
May 15 , 1 9 6 8 . 

43JDF _ Memorandum by Robert Hammond , Anti - Trust 
la n T rner Assistant Attorne y-Attorney, to Dona r . u , 

General, May 27 , 1968 . 

44 JDF _ Letter f rom Julian 
Palmier i, July 18, 1968 .. See al so 
G. Alterman , Executive Director of 
1968 . 

Rifkin to Judge 
Silverman to Jose ph 
N. A. T. O., August 1 , 

45 Edwin Rome, Counsel to 
JDF - Letter fro~o Judge Palmieri , August 12 , 

Wi lliam Goldman Theatres, 
1968. 
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negotiations bore fruit and the stipulat i on was so ordered. 

The fi v e pag e document called for further study and 

examination , and incorporated all the proposals agreed 

upon by Silverman and the d istributors for a two - year 

period . Silverman stated during the oral arguments 

before Palmieri that the purpose of the stipulation was 

to reduce substantiall y the degree of blind- bidding with in 

d istribution. Hopefully , blind - bidding would be reduced , 

Silverman added , from forty - seven percent to seventeen 

percent ove r the next two years . The anti - trust attorney 

was satisfied that the institution of the 48 - hour 

cancellation clause offered the necessary protection for 

exhibition in the future . Superficially the stipulation 

seemed to represent a victory for exhibition in their 

que st to reduce "the onerou s practice" of blind- bidding , 

but , like the proposed hearing s, the reduction in blind­

bi dding and the aid offered by the 48 - hour cancellation 

clau se were to cause disappointment to the exhibitors 

46 
in the future . 

46 0 ·ted State s vs . Paramount Pictu~es !~c ., . 
_n~ . 87 _ 27 3 _ Stipulation riled in 

et . al ., Civil Acti?n No . f the southern District 
United States District Court or lso Letter from 

f t 14 1968 . See a . . o New York, Augu s , T O to Judge Palmieri , 
Peter Fishbein , Counsel to . A. · · 1 

November 15 , 1974. 



CHAPTER IV 

THE PRAC TICE , THE JUSTICE DEPARTMENT , AND 

THE PARTICIPANTS , 1968 - 1978 

The ink on the 1968 stipulation was barel y dry 

before many exhibitors began to denounce the anticipated 

success of the agreement. In less than one week following 

the court order one exhibitor wrote Maurice Silverman, 

the Anti - Trust Division ' s negotiator for the stipulation : 

It is inconceivable to me that the Department of 
Justice can be so blind itself as to sponser this 
plan . . . I think that the position of the 
exhibitor in the United States has simpl y 
deteriorated from one low point to another . 
There is no other industry in the country where 
these conditions would be tolerated. I simply 
cannot understand the Department's position . 1 

Even some of the minor distributors were 

pessimistic concerning the future effectiv eness of the 

stipulation . Buena Vista, the distribution arm for Walt 

Disney, felt that the goal of the stipulation should 

ha ve been the promotion of competition within distribution 

f or playdates based solel y on quality of product . 

Concerning the po s sibility of this happening Buena 

Vista stated : 

lJDF - Letter from Exhibitor [name withheld ] 
Antl· - Trust Attorne y , August 19, 

to Maurice Silverman, 
196 8 . 
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Fran~l~, ~it~out wishing to appear cynical or 
pessimistic in any way, Buena Vi sta doubts this 
will b~ the.case .. ~ some two or three doz en 
competing pictures will continue to be blind - bid 
every year • .. since most of this continued 
blind - bidding will probably relate to the no - school 
playdates • . . . . it is hard for any but the most 
hopeful optimist to foresee a substantial reduction 
i~ the pre~ature engrossment of desirable play ing 
time . 

Under a cloud of disapproval f rom both exhibition 

and d istribution the histor y of the stipulation period 

in blind- bidding had begun. Because of the very nature 

of blind- bidding, the Department of Ju stice found it 

difficult to monitor the stipulation 's effectiveness 

dur ing the first two - year period . Since the major 

distributers licensed most of their 1969 relea ses prior 

to the stipulation through blind-bidding, the first 

stipulation was practicall y half over before the Depart­

ment could measure its progress towards reducing the 

practice. Consequently when the stipulation expired in 

December 1970 discussions were already under way to 

. l . 3 engineer a two-year renewal of the stipu ation. 

One of the leading promoters for the renewal wa s 

The Di. stri· ct Court J·udge spoke out in Judg e Palmieri . 

2JDF - Letter from Jo seph J . Laub, ~ice - ~re sident 
V . t to Maurice Silverman, and General Counsel to Buena is a, 

November 8 , 1968. 

3JDF - Memorandum by Maurice Silver~an, . October 
t most of their time 

15, 19 68. The department spen icture limitation rule 
granting exceptions to the th~!~s~ stipulation period. 
during the early part of the 
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favor of such a renewal on November 24 , 1970 at an 

acquisition hearing involv ing, ironicall y , National 

General Circuit. After the hearing, National General's 

legal counsel, Harold A. Lipton, wrote Palmieri urging 

the Judge to conclude the renewal at the earliest possible 
. 4 

time . At this same time Maurice Silv erman was discussing 

the subject of a renewal with Adolph Schimel, Univer sa l 's 

General Counsel . Silverma~ requested that Schimel explore 

each of the seven other signatory companies on their 

inclinations concerning an extension . By December 4 

schimel 's survey wa s complete and the distributor 's 

desire to renew the stipulation expressed to Silverman. 

Becau se of the lateness in the year Silverman recommended 

that the extension be entered into "nunc pro tune" (i.e. , 

retroactive) as soon as a formal extension could be 

drawn up following the first of the year. 5 The extension 

was informally agreed to on Christmas Eve 1970 when 

Schimel 's letter of acquiescence to Si verman 's 

recommendations was received by the Department .
6 

Formal 

agreement was not reached until June 1971 because Silver­

man had to duplicate his efforts of acquiring the 

4JDF _ Letter from Harold Lipton , General Counsel 
J de Edmund Palmieri, to Nat ional General Corporation, to u g 

November 30, 1970. 

5 . M Laren, Assistant Attorne y-
JDF - Richar~ W. · c t Adolph Schimel, General 

General , by Maurice Silverman, 0 

. b 4 1970. Counsel to Un i ver sal, Decem er ' 

December 24, 1970 . 6JDF - Schimel to Silv erman, 
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volun tary agreements of the minor distributors . 7 

While Silverman was attempting to complete the 

f ormal extension process in the Spring of 1971 , the 

National Association of Theatre Owne r s ( ) t · d N. A. T . O. rie 

once aga i n to secure a court hearing from Palmieri 

concerning their position towards the practice of 

blind - b i dding . During this time N. A.T . O. notified the 

Department of Justice that the organization wa s not going 

to oppose the extension . Additionally N. A. T . O. served 

notice to the De partment that they were in the process 

o f conducting the ir own anal y sis into the effects of the 

stipulation and blind- bidding . To assist them in this 

study the exhi bitor 's trade organization requested that 

the Department furnish them with certain records and 

document s.
8 

In late May 1971 Silverman informed . A. T . O. , 

after Palmieri deferred responsibility to . A. T . O. 's 

reque s t for hearings , that no hearing s were likely in 

t he future . The n Silverman updated the o r ganization on 

the statu s of the extension, 9 and later he notified them 

7JDF _ see Letters Si lverma n to A. B. c., · C'.B . S., 
· · A ·1 21 1971· Columbia Cinerama and Buena Vista, pr1 , , . 

' ·1 29 1971· and Si lver man to Pictures to Silverman , Apr1 , , 
Schimel, July 9 , 1971 . 

8JDF _ Eug e ne Picker, President of 
Judge Edmund Palmieri , Ma y 3 , 1971 . 

. A. T . 0 . , to 

9 me s Acting Assistant 
JDF - Walker B. ~o gll;erman, to Eug ene Picker, 

Attorne y-General , b y Maur~ce 5 to Palmieri, Ma y 26 , 
Ma y 26 , 1971 . See also Silverman

28 19 71• and Picker 
1971; Palmier i to Silv erman , May ' ' 
to Palmieri , May 12 , 1971 . 
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that cheir request f or Departmental 
records would be 

a enied--at least for the pre s ent _l0 

It is 
not known at this time whether o r no t 

N. A.T.0. e v er obtained these records . we do know that 

N. A. T. 0 . continued to go forward with t heir anal y si s. By 

August 1972 the exhi b i t o r trade o r ganization became 

sufficientl y conv i nced that t he stipulatio n ' s effects 

were running counter to the goal s envisioned by Silverman . 

The cause of this wa s clear -- the 48 -ho ur cancellation 

clause . The exhibitors pointed out t o Silverman t hat by 

placing a 48 - hour cancellation clau se in each license 

the d i stributors could blind - bid all the f ilms they 

desired. Silverman, after being adequatel y convinced by 

N. A. T . O. that the frequency of blind-bidding wa s on an 

i ncrease, decided to follow these matter s up wi th the 

dis t ributors with further di scus sion s . 

With these discussions Silverman hoped to tighten 

up the loopholes surro unding the u se of the cancellatio n 

clause . rt became obvious to Si lverman following the se 

d iscussi o n s that the d istributors had discovered the h i dde n 

benefit in the use o f the c ance llation clau se . - The 

d h l·dea that the clause be distributor s first rejecte t e 

and then di smi ssed the suggestion eliminated altogether, 

that a quota be placed on its use . Si lverma n then suggested 

10 . d w McLaren, Assistant Attorne y-
JDF - Richa~ · 

0 
Se our I. Feig , 

General , bv Maurice Silverman , t 
22

yrn
19

71 
- A T O June , . General Counsel to N. • · . , 
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that there be a requirement that a picture licensed 

subject to the 48 - hour cancellation clause be screened 

either 60 to 90 days prior to its playdate so as to g i ve 

the exhibitors a reasonable opportunity to seek a 

substitute if the clause was exercised. According to 

the di stri bu tors the best they could do wou ld be to get 

the films to the exhibitors seven day s prior to release 

date instead of 60 to 90 days. Having failed in his 

first three efforts at compromise Sil verman offered o ne 

more enticement to the d istributor s in his efforts to 

correct the abuse of the clau se. The veteran Anti - Trust 

attorne y stated he would increase the number of films 

the distributors could blind - bid (without the 48 - hour 

cancellation clause) from three t o four if they would 

eliminate their use of the clause. As could be expected 

the di stributors adamantl y re j ected this sugg estion as 

11 
well . 

By the end of the second stipulation period in 

December 1972 Silverman s till had not achieved any 

progre ss towards modification of the stipulation. 

by late January 1973 Silverman sought to renew the 

Thu s 

c · ce it wa s the be s t he stipulation in its present o rm s in 

could do at the time. Silverman started the renewal 

. ' L 1 . Samuel Reice of Columbia s ega_ process by requesting 

11 . to Bernard Hollander, 
JDF - Maurice Sfilverrn:~t Sectio n, Octo ber 23, 

Ch ief of the Judgement En o rcem 
1974. 
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Department to gather up the necessary signatures from the 

o ther di stributors in order to extend the stipulation for 

two more year s through December 1974 . 12 Exhibition , 

specifically the Na tional As sociation of Theatr e Owners , 

on the other hand wa s not in favor of an extension thi s 

time . N. A. T.O . requested that the Department delay thi s 

process in order for the exhibitor trade organization to 

complete it s analysis on the stipulation . For over a year 

~ . A. T.0. , deni ed Departmental records , had been collecting 

data conce r ning blind - bidding through questionnaires, 

interviews , and various trade publications . Nearing the 

end of their s tudy N.A . T.O . wanted the Department to 

13 delay renewal until their analysis was complete. 

Thi s the Department did for almost four months . 

But by Ma y 1973 , with no report at hand, Silv erman began 

to start the renewal machinery back up once again . As 

Si lverman was into the motions of th is renewal . A.T . O. 

called once again requesting a dela y in the renewal 

procedure s. Almost frantic the exhibitor trade 

organization told Silverman that they were close to 

complet i on and that they were confident the research 

would conclusively prove how poor the st iPulations had 

12 Assistant Attorney- General, 
J DF - Thomas Kauper, . Columbia ' s Legal 

by Maurice Silverman , to Samuel Reice , 
Department , January 26, 1973 . 

13 · AT o Coun s el , to 
JDF - Pete~ Fishbein, 1~ .1974 . See a l so 

Judg e Edmund Palmieri , November ~, 
1974 Silverman to Hollander, September 5 ' · 
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worked . Silverman agreed to continue the delay, and 

set up a future meeting between N. A.T.O. and the Govern­

ment to review their findings for July. 

On July 2, 1973 according to N.A . T . O. "extensive 

and detailed data " was presented to Silverman and other 

Anti - Trust Division official s indicating that the defendant ­

distributors were not only in viola tion of the 

stipulatio n, but the original Paramount decrees as well . 

N. A. T.O. 's data pertained to the releases of six of the 

seven major distributors (U nited Arti sts excluded ) during 

the calendar years 1971 and 1972. The data d emonstrated 

that these companies had blind-bid 124 films out of 151 

released in that period. The . A.T. O. research indicated 

three companies had violated their limit of blind-bid 

films without a 48 - hour clause. The most d ist rbing 

revelation in the report concerned the number of film s 

blind - bid following ei ther a sneak preview or trade 

screening. Over seventy - five films were screened one way 

or the other, prior to the due date s for bids, and then 

were subsequentl y blind - bid to other exhibitors. 

Additio nall y , another twenty - three fil s were sneak­

previewed befor e due dates for bids and then subsequently 

14JDF _ Silverman to Hollander, Octobe r 23, 1974 . 
10 During this period (January to May 

See pages 9 and • . 1 reernent towards a renewal 
1973) of no formal or inf~rma ag_ d to adhere to the 
the major distributo~s st i~l contin~~luntary basis. 
provisions of the stipulation on a 
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blind- bid as well . All in all over one- half of the total 

productions in l971 and 1972 had been either sc r eened or 

sneak previewed to selected audience s and then licensed 

On a blind- bid basis . T N o . A. T . O. this proliferation 

in blind- bidding and its discriminatory ramifications was 

wreaking economic hardships for many of its exhibitors . 

Based on these findings N. A. T.O. recommended to the 

oepartmen t that they " . . institute proceedings before 

the court s upe r vising the decrees to obtain an order 

prohibiting blind- bidding . 1115 

Silverman was impressed enough from these figures 

to cancel further renewal efforts and to embark on his own 

follow- up studies on the contents of the .A.T.O . report. 

This follow - up began in August 1973 when Silverman requested 

from each of the seven major distributors their complete 

financial and licensing history of a ll fi lms produced and 

distributed since January 1 , 1971.
16 

Many of the 

distributors balked at the scope of Silverman's request . 

Bernard Segelin , an M. G.M . official, f or o ne, told 

Silverman that his company onl y kept detailed records in 

lSSee N. A. T.O . memorandum ".!a t ters P:esently 
· t· T t oi·vi· si· on In Which .A.T. O. Pending Before the An i - . rus . . e 

has Requested Action Against the _otio~ Pictur 
Distributors. " See also letter Fishbein to Kauper, 

August 7 , 19 7 4 . 

16JDF _ b Silvennan , to Columbi~ Pictures, 
Kauper , Y 1 examination of 

et 1 l 7 19 7 3 For a c oser • a . , August , · , 1 10 in the Appendix . The 
t he specific requests see Tao e 
l etter in its entirety is reproduced. 
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regards to competitive bidding since January 1, 1973; 

hence, it would become a mammoth undertaking to complete 

this request. Unfortunately , it is not known in 1980 

whether o r not if Silverman was ever successful in 

obtaining this information from the distributors. If 

Silverman was successful then there is detailed information 

available to indicate the degree o f blind-bidding within 

the industry between 1971 and 1973. The release of this 

information would go a long way towards completing the 

puzzle surrounding the actua l degree o f blind-bidding 

h . d 17 within t e in ustry . We do know Silverman spent the 

remaining months of 1973 and most of 197 4 attempting to 

seek definite modificatio ns in the stipulation. It is 

also known that N.A.T.O. was sufficient l y convinced of 

the Department's efforts to veri fy t he ana lysis and 

conclusions presented at t he J u ly 2, 19 73 mee t ing . During 

the period which Silverman conducted his fo l l ow- up studies 

N.A.T.O. was continuously kept up-to-da t e t o the 

18 
a~ti-trust attorne y 's progress. 

In Ma y 1974, with the d istributors and Si lverman 

17JDF _ Bernard Segelin to Si l verrn~n, August_2 4 , 
. . £ om file ~60-6- 86 in the Anti-19 73. The information _r rr th Freedom o f 

Trust Div ision was obtained through e . d t 
h . t two pages in a cumens, Information Act. Some t ir y- It · s 

t d by the Department. i 
however, were seques ere f s · i errnan's August 19 73 
conceivable that the results o _iv 
request is part of this information. 

18JDF - Memorandum by Silverman, October 31, 
1973. 
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still locked in an impasse in regard to modification s in 

a future formal extensi·on of th · · e stipulation , Peter 

Fishbein, N. A. T . O. ' s General Counsel and one t ime Aide to 

Robert Kennedy , followed up on Silverman's progre s s wi th 

Thomas Kauper , the Di vision's Assistant Attorney- General . 

After be i ng informed that no progress had yet been made , 

Fishbein asked Kauper for an add~tional update on the 

anti - tru s t activities recommended by . A. T . O. at the 

July 2 , 1973 meeting . In a preface to his request 

Fishbein alerted Kauper to the fact that since the July 

1973 meeting Warner Brothers had acquired the minor 

distributor, National General Pictures, and nited Artists 

had acquired the distribution rights of M. G. M. To the 

N. A. T . O. counsel these actions seemed to solidify the 

. d . 1 19 necessity to ins titute anti - trust proceedings imme iate y . 

The s e pleas by .A . T .O . again fell on seemingly 

dea f ear s. o action took place against the distributors 

duri ng t he s ummer of 1974 nor was there any evidence 

that the i ntensel y sought modifications were eminent . 

In Augu s t 1974 the Anti - Trust Division publicly announced 

that a major effort toward attacking" • . anti -

competitive industries 
11 particularl the more 

concentrated ones , wa s being launched . When Fishbein 

he Wrote Kauper reminding him that read these reports 

19 . . lained about the recent . 
Fishbein also comp well as the ir practice 

four - walling by Warner_Bro thersh:1r own pa y- T.V . s y stem. 
of showing their own films on~ 
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motion picture distributi'on was 

one of the more concentrated 

i ndu stries. To i llu strate this point Fishbein alerted 

Kauper to the fact that the top nine distributors 

garnished over 85 percent of the total gross reviews in 
20 

1973 . 

Kauper became convinced enough from Fi shbein 's 

reminde rs to set up a meeting with the N. A.T. O. attorney 

to review a ll the matters currentl y pending involving the 

mot i on picture d is tributors . However , as event s 

demonstrated the rea l purpose of the Augu s t 12 , 1974 

meet ing was simply to rea ssure N. A. T. O. that the Depart -

ment had not d iscarded the N. A. T. O. requests and conclusions. 

Kauper did rev iew the progre ss of each of the requests 

. 21 N. A. T. O. had brought up since the July 2 , 1973 meeting . 

While Fishbein and Kauper were carrying out their 

dialogue, Sil verman was bu s y attempting to hammer out a 

formal extension to the stipulation . There is ample 

ev idence ava ilable to support the conclusion that 

Silverman did come close to achieving the modifications 

sought in the stipulation. The anti - trust attorney did 

hold several lengthy discussions with each o f the 

h Of 19 74 Enough progress dis tributo rs during t e summer · 

had been made by September to prod Silverman into 

20JDF - Fishbein to Kauper, Augu st 7, 1974. 

21 Kau er by Michael B. Green , 
-JDF - Thomas EP.eterpFi;hbein, September 23, 

Anti - Trust Atto rne y , to 
1974 . 
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confessing to his s upervisor , Bernard Hollander, that 

considerable progress had been made toward agreement o n 

a tightened s tipulation . 22 
Sufficient progress indeed 

had been made to the point where Silverman and the 

distr i bu tors were d iscussing the final word i ng of the 

renewed court order. Yet the talks and the modifications 

fel~ short s omewhere in the Fall of 1974 , and the stipulation 

wa s dest ined never to be formally extended nor revised . 23 

The reasons why thi s highly sought and highly 

fought for mod i fied stipulation never materializ ed remain 

incomplete. We do know that Silverman succeeded in 

obta i n i ng three concessions from the distributors. A 

review of the se concessions raises extreme doubt s as to 

whether or not N. A. T . O. would ha e viewed the se points a s 

real modif ication s. Obviou s ly Si verman concluded as much 

which offers one po ss ible explanation as to why the talks 

broke down. In any event Silverman's accompli shments 

were : an agreement by the d istributors not to blind- bid 

when prints are available , notification b the distributor s 

to the Department as to when the prints do become avai able 

for film s s ub sequently blind- bid , and , an obligation by 

the distributor s to make every effort possible to secure 

prints for each film as soon as possible . On the mo s t 

22JDF _ to Hollander , September 5 , 1974 . Silverman 

23JDF . to Georgiana Morrison , Warner 
- Silverman 8 197 4 Evidence here 

Brothers Legal Department'. Augu st ' sroth~rs on July 30 · a· .1 met with Warner . ln icates Si verman . ~he final stipulation . 
and July 31 to work o ut wording on~ 
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controversial subject , the 48 - hour cancellation clause, 

Silverman failed to ach' . • . 
ieve anv success in dislodging the 

distributors from their favorable position towards the 
24 

clause . 

As to the Department's future role in the history 

of blind- bidding, the period from September 1974 to 

February 1975 was indeed a critical time . First, specific 

solutions to the blind - bidding problem were discussed and 

then abandoned . Secondly, the Department decided not to 

renew the s tipulation thus abdicating its role as monitor 

in the affair . On September 10, 1974 Fishbein called 

Silverman to inform him of two recent developments. 

These concerned the fact that the major distributors had 

already blind - bid their Christmas releases by August, and 

that the controversy surrounding films licensed by 

blind - bidding and then appealed to the otion Picture 

Rating Board (where certain exhibitors get to view a rough 

cut of the final print ) was brewing once a gain . As their 

conversations progressed, talks concerning possible 

solutions to blind- bidding evolved . First, Fishbein 

brought up the suggestion that a time limit 9e placed on 

the distributors prior to the scheduled release date as 

to when a film could be licensed through blind - bidding or 

not. Thi s often mentioned suggestion was dismissed by 

24 . to Hollander, October 23, 1974, JDF - Silverman 
p. 10 . 
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Silv erman because of the unlikelihood the distributors 

would participate . Fishbein 's second suggestion was certainl y 

more innovative , but somewhat less pragmatic . This idea 

provided that the distributors not be able to blind-bid 

a film before its release date unless and until a competing 

distr ibutor offered a picture on a non- blind- bid basis . 

In effect Fishbein hoped the Department would aid in 

creating an environment in which each exhibitor could 

alway s pick between a screened product or a blind - bid 

project . Silv erman explained to Fishbein that the 

di stributor s would not agree to this proposal either . 

Nonetheless, Silverman did explain the Fishbein idea to 

both United Artists and Warner Brothers . The two movie 

di stributors reacted negativel towards the idea because 

it would establish a situation in the industry in which 

all the distributors would have to keep up withe eryone 

else 's production schedule .
25 

• By November 1974 . A. T . 0 . began to become somewhat 

apprehensive towards the stipulation issue and its 

future . rt had been sixteen months since Fishbein 

introduced the documentation contrary to the . goals of the 

stipulation to the Department, and nothing helpful had 

resulted to date for the exhibitors . There had been no 

. . . t' - trust proceedings. To N. A. T. O., mod ifications nor any an i 

25 d by Silverman, September 13, 
JDF - Memoran urn 

1974. 
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with 
th

e e
nd 

of the calendar year in sight and with it an 

end to 
th

e voluntar y agreements by the distributors to 

follow the st ipulation , they were now facing a critical 

uncertainty a s to the degree of blind- bidding to be 

allowed i n the immediate future . Experiencing little succe s s 

from it s previous appeals to the Department, N. A. T . O. 

decided to turn to Judge Palmieri for assistance . 

On November 15 , 1974 Peter Fishbein appealed to 

Palmieri for hearings on bl i nd - bidding . Earlier Silverman 

had br i efed Fishbein on the proposed modifications. 

Fishbein , obviously dissatisfied with these concessions , 

felt that all bidding should be delayed until prints were 

available . Fishbein in his letter to Palmieri outlined a 

brief hi s tory of the Judge's role in the saga of blind­

bidding from the 1965 Los Angeles hearing s up to the 

July 1973 meeting between Si lverman and N. A. T . O. The 

climax in the history came when Fi s hbein exposed the 

resu ts o . . . . s 1 f NATO ' two and one - half year study into 

the effectiveness of the stipulations . According to 

N. A. T.O. ' s research Fishbein offered Palmieri four basic 

conclusion s. These were : a t least two dif.fere·nt 

di stributors violated the three picture 

requirement ( films licensed without the 

imitation 

8 - hour cancellation 

t f the defendant- distributors clause) , 84.3 percen o 

products were blind - bid between January 1 , 1971 and 

July 1, 1973, the 48 - hour cancel l ation clause was 

d . this period, and in terms of exercised only twice ur1ng 
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discriminat i on over one - half of 

the films licens ed through 
blind - bidding either we 

re sneak previewed or otherwise 

screened before the due date for bi'ds . 26 
The re s ult s of 

the N. A.T . O. s t udy is shown in Table A, page 120. 

The co nclusions of 
N.A . T.O . ' s study disturbed 

Palmi eri . 
As a result the Judge contacted Silverman fo r 

Silverman told Palmieri not to be concerned about 

respond ing to Fishbe i n ' s appeals, and that this would be 

advice . 

done in Washington D c b · · , · • Y the Justice Department . 

Embarking on this objective Silverman arranged a meeting 

between N. A. T . O. and the Department for ovember 26, 1974 . 

At this meeting Silverman admitted to N.A . T.O. that the 

future of the stipulation was in great jeopardy . 27 

Thi s was the first time Silverman and the 

Department publicly announced that the chances of an 

extens i on were practically nonexistent . Yet a review of 

2 6 . . . . 
JDF - Fishbein to Palmieri, ovember 15, 1974 . 

Concer~ing alleged violations of the stipulation by any 
distribu tor Silverman remained dubious . The anti - trust 
attorney felt this way because he came to realize that 
with the 48 - hour cancellation clause the distributors 
could always obtain the desired result (blind- ~idding ) 
without having to violate the stipulation . See Memorandum 
from Charles Brooks, anti - trust attorney, to Bernard 
Hollander , February 27, 1976 . 

Anothe r reason why N. A. T.O . was so apprehensive 
about the futur e was a rumor concerning the retirement 
of Silverman wa s abound at the time . Silverman would not 
retire u n til 1975 . 

27 JDF _ Memorandum by Silverman , December 23 , 1974 . 



TABLE A 

RESULTS OF N.A.T.O. ' S STUDY ON BLIND-BIDDING 

(Inclusive 1971 , 1972 , a nd through Ll ul y l , 197 3 ) 

Tot a l - - · ---- ---- -

blind- Number o f Number of 
bid pictures pictu re s 
with where 48- s creen ed Number o f 

Total no 48- Tota l with h o u r before d u e pictures 
reotal blind- h o u r 48-hour cla u se date o n sneak 

Distributor pictu!"es bid c l ause claus e used bid s previ_ew~d 

United 
Artists N/A N/A N/A N/ l\ N/ A N/A N/ A 

Universal 24 13 0 13 0 7 0 

Fox 39 38 5 33 0 27 10 

Paramo un t 29 25 11 1 4 0 13 2 

Columbia 40 23 12 11 0 7 2 

w r n er 
Broth rs 6 36 6 3 0 2 26 13 

MG M 48 47 8 39 0 20 3 

reotal 216 182 42 141 2 96 30 I--' 
N 
0 
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events leading up to the November 26, 1974 meeting offers 

support to the idea that the Department and Silverman 

were coming to this dec1.·s1.·on . D · at1.ng back to the summer 

meetings with the distributors Silverman came to real i ze 

the Department and the Anti - Trust Division were becoming 

more and more entangled in this dispute as a mere 

regulator rather than enforcer . The prospects of this 

entanglement became worse as the modifications and 

concessions were being hammered out . Concerning one 

proposed modification, the notification to the Department 

as to when prints do become available, Silverman, after 

contemplating it awhile, confided to Ho l lander thdt this 

concession " . . would pemit some policing on our part 

. b . 11 28 on a continuous as1s . This g rowing uneasiness toward 

a revised stipulation became more pronounced in Silverman 

f ollowing his September 10 conversation wi t h Fishbein. 

In the course of this conversation, proposed solutions to 

blind- bidding were discussed. One so l ution, recommended 

by Fishbein, suggested the distributors be restrained 

from blind- bidding until specified times prior to the 

release date unless and until a competing distributor 

offers an alternate film on a non-b l i nd-bi d basis. 

Concerning this complicated solution Silverman wrote in 

his files: II I , myself, seriousl y doubt that the procedure 

28JDF . to Hollander, October 23, - Silverman 
1974, p. 10 . 
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1.·s workable . Furthe · 
rmore, it would get us into a policing 

problem which I believe we should avoid ." 29 
By December 

1974 Silverman was personally convinced the stipulations 

had not only failed but they had created more problems 

the Department had to deal with. The ma in problem was 

tha-t it had transformed th e Anti - Trust Divi sion into the 

role of regulator. 30 

Sometime in late Januar y 1975 the Ant i-Trust 

Divi sio n decided not to participate in either an extension 

or a revi sed s tipulation regarding the practice of 

. b. dd. 31 
blind- l ing. The Department did not make the decision 

known to the participants until February 14, 1975 . At 

that time each of the defendant- distributor s received a 

letter from Silverman announcing the Department ' s 

decis i on . The distributors were reminded that the 

oeparb~ent was going to continue to enforce the original 

Paramount decrees, particularly the one that required all 

feature films to be licensed "without discrimination in 

favo r of any theatre ." To assist the distributors 

Silverman pointed out several examples of what the 

· d d "c lear 1· nstances of di sc i imination ." Department consi ere 

29JDF _ Memorandum by Silverman, September 13, 

197 4 . 

30 dd' J Rashid Director of Operations , 
JDF - Ba ia · ' er December 12, 1974 . 

Anti - Trust Divi sion, to Thomas Kaup ' 

31 bv Silverman, December 23, JDF _ Memorandum _ 
_ 974 _ 
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These were : 

1. 

2 . 

3 . 

4 . 

5 . 

It is discri · t . . mina ory to screen for some of the 
bidding or negoti at. h. b . . . 
1 - ing ex i itors in a given 
ocal market and not for others . 

I t i s d i scriminatory to screen fo r the exh ibi tors 
~none local market and not for tho s e i n another 
if there is an exhibitor involved who operates 
theatres in both markets . 

~tis ?iscriminatory to screen for the exhibitors 
in a given local market at a place distant from 
that local market if any exhibitor in the market 
concerned also operates theatres in or near the 
locality where the screening is being held . 

. . . blind- bidding and blind competitive 
n ego tiations should be avoided after production 
o r other sneak previews except where you can be 
po s itive that no other exhibitor has attended . 

It is discriminatory to have products passed upon 
the Appeals Board of the Code and Rating 
Adm i ni s tration on which exhibitor representatives 
si t and then bid or have competitive negotiations 
fo r the picture on a blind basis in local markets 
i n wh ich any of the exhibitor representatives 
operate theatres . 32 

On the same da y that the distributors were notified 

Silverman wrote Fishbein and Pa l mieri explaining the 

decision . In the letter to Fishbein Sil erman promptly 

pointed o u t the reason behind the decision: 

. the Division feel s that the original stipulation 
was of a regulatory nature and that the _?roposed 
revi s ed stipulation is even more so . Since the 
Anti - Tru s t Division is not a regul~tory a g enc ~ , _the 

d . . h been made not to continue an activit 
eci s ion as • latory 

which it is felt did involve us in a regu 

role . 33 

32JDF - Thomas Kauper , by Maurice Silverman , to 
al .I February 14 , 1975 . 

Columbia Pictures , et . 
t Fishbein and 

33JDF - Kauper, by Silverman, o 
Palmieri, bo t h d~ted February 14 ' 

19 7 5
" 
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Although N. A.T.O . surely 
expected as much, Fishbein 

was still taken aback by th 
e announcement. The N.A . T . O. 

counsel immediatel y c t d •, 
on acte Si~ verman following the 

receipt of his letter. p· hb 
is ein asked if the Department 

had been pressured by the distributors or even politically 

to succumb . To both inquiries Silv erman responded in the 

negativ e and merel y reiterated the reasons explained in 
34 

the letter. 

The six year experiment to r educe blind-bidding 

failed because the 48 - hour cancellation clause permitted 

the distributors to blind- bid at their d iscretion just 

as they had done before . The thinking behind the 

institution of the clause wa s to grant the exhibitors a 

deg ree of protection from a film licensed through blind­

bidding that later, upon its screening , proved not to be 

of his liking. Silverma n traced the problems surrounding 

the clause back to its inception . Acc ording to Si lverman 

the e x hibitors simpl y misunderstood how it worked . 

Ex hibitors complained that the screening s inevitably took 

place such a short time prior to the release date or 

playdate that in the event the film proved t0 oe a d isaster 

tl·me offered to find a substitute . ther e was little 

bl l·n securing a substi tute wa s Compounding the pro em 

the fact that the other d esirable films had already been 

34JDF - Memorandum by Si lverman , March 4, 1975 . 
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booked t o other exhibitors through blind- bidding. The 

confusion on the part of the exhibitors stemmed from the 

rnisu ndersta nd ing as to when they could cancel out . The 

exh ibitor s thought they could only cancel out after they 

screened the film, but in reality it could have been done 

any time from the time the license was contracted until 

48 hours after the screening. 35 

Exhibitors were also concerned about distributor 

retaliat i on if the clause was exercised. Indeed there 

were instances of distributor retaliation reported to 

t t b h .b. 36 the Depar men y ex i itors. In his follow- ups to 

these reports Silverman rarel y f ound evidence of true 

retaliation.
37 

Yet the loudest o f t he exhibitor complaints 

toward the clause, concerning its contribution to the 

increased frequency in blind- bidding , could not be 

38 challenged . 

It was this contention, founded in the 1973 

N.A.T.O. study, that spurred Silverman on to his final 

stage of negotiations on the practice . In these d iscussions 

h . h cenrered around the envisioned with the distributors, w ic -

elimination of the 48 - hour cancellation clause,- Sil erman 

p . 5 . 

p. 5 . 

35JDF _ Silverman to Hollander, October 23 , 1974, 

36JDF - Memorandum by Silverman , Ma y 2, 1973 . 

Ho l lander, October 23, 1974 , 
37JDF _ Silverman to 

r December 12 , 1974. 
38JDF - Rashid to Kaupe, 
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learned of certain example s of exhibitor abu se of the 

clause a s well . According to the distributor s, there we re 

some exhibitors who used the clau se to cance l out pictures 

they never intended to screen in the first place . This 

was done, in effect, to keep the products away from 

competing exhibitors. In this area the distributor s 

admitted retaliatory measures toward these exhibitors. 

A degree of reta liation Silverman condoned as long as 

the d istributors could first demonstrate that the exhibitor 

had in fact negotiated in "bad faith . 11 39 

Following the abdication notice by the Department 

the subsequent history of t he u se of the 48 - hour 

cancellat ion c lause is a varied one . Ironically , many 

of the d istributors temporarily abandoned the practice 

while others continued to adhere to the provisions of the 

stipulation on a voluntary basis . 

The reason why some of the distributor s temporarily 

abando ned the practice wa s because of much confusion 

concerning the practice following a round of discussions 

· 1 1975 40 These talks were with the Department in ear Y • 

Of exhibitor complaints agains t f ounded by a series 

di scriminator y bidding by the distributors a s outline d in 

39
JDF Hol lander , October 23 , 1974 , _ Silverman to 

p . 11. 

4 o ld prove only t emporary . In 
· The abandonment w?~ t s wil l reintroduce the 

late 1977 man y of the di s ~r i ~h~rfuror surrounding the 
practice in efforts to _quie~ cru sade. 
anti -blind - b idding leg islativ e 
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Silverman's February 14, 1975 letter . The exh ibi tor s 

complained that Pararnount's Nashville, Universal's Jaws, 

and Columbia's The Fortune and Bite the Bullet had all 

been licensed through blind-bidding following a sneak 
. 41 

preview. In each of the se cases Silverman and the 

Anti - Trust Division followed up . When Silverman spoke to 

un i versal concerning Jaws, a lengthy discus sion soon 

developed around the 48 - hour cancellation clause. Univer sal 

asked Silverman if it was discriminatory to extend the 

use of the clause in licenses earlier awarded prior to 

any screening, but in fact screenings had occurred 

between the t ime the awards of licen ses were made and the 

time the official screening to the exhibitor. Silverman , 

who had d iscussed just this very point with Paul Roth , 

Preside nt of N. A. T . O., some time earlier, admitted that 

in h is position he felt it was discriminatory . 

Roth pointed out three reasons to Silverman why thi s 

would be unfair. First, the winning bidder could use the 

clause as a wedge in renegotiations for lower terms . 

Secondly, the winning bidder could, after viewing the 

hold On to it until the off {cial film at a preview, 

screening and then let it go , in the meantime keeping the 

product away from competitors . Thirdl y , a large exhibition 

41 b Silverman, June 16 , 1975; 
JDF - Memorandum Y 

1 1975 . Sanford Wilk , 
Memorandum b y Charles Brook s , s71~e~an, A~ril 23 , 1975; 
Columbia General Counsel, t~ 

11 1975 . In two of the se 
and , Roth to Silverman, April th' Department of the 
cases the distributor ale~ted e Departmental query . 

. · r· or to a -alleged discrimination P ~ · 
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chain might bid a picture into 
a number of theatres with 

the idea of letting it go i· n a 
few places - -if guarantees 

and adv ances are involved , which they often were. By so 

do ing the large chai ld · n wo u be in a position to tie up 

money which their smaller competitors could not do. 

Afte r Silv erman relayed this information on to Un iversal 

t he y soon decided to abandon the practice of using the 

48 - hour cancellation clause altog ether. Soon other 

d istributors copied the policy of Un i ve rsa l , and as a 

result the use of the clause reduced signi:icantly in the 

years following the Department's abdication and the 

oeginning of the anti - blind- bidding battle. 42 

During this brief two-year period the Div ision 

continued to be embroiled in the saga of blind- bidding 

despite the notice given in the February 14 , 1975 letter. 

The Div ision continued to field exhibitor complaint s 

involv ing discriminator y licensing as outlined in 

Silverman ' s letter. By 1976 another problem surrounding 

the Silverman letter surfaced. any exhibitors complained 

that some of the distributor's sa le s representati ves had 
-

interpreted the Sil verman letter as the Div ision's whole sale 

. 4 3 
approval of blind- bidding. One attorney, repre senting 

42JDF _ Memorandum by Charles Brooks, a y 8 , 1975 . 

43 . 1 19 75 the senate Subc~rnmit~ee on ~nti-
In Apri . . t d the motion picture industry 

Tru st and Monopol y 1.nv e st i g a e · t th 
b t no actions resulted agains e 

a~d bl ind- bidding, u f Senator Phi ll ip Hart to 
distributo rs . see letter _r om 
Thoma s Kau per , April 8 , 19 7 5 . 
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a large non-N.A.T.O. aff'l• 

-1 iated exhibition chain told the 

oivision he informed his clients , after they had encountered 

several di stributors who were citing Silverman's letter 

as " • · · authority for blind-bidding in any local 

market ," in his view blind-bidding not only v iolated the 

anti-trust and copyright laws but the Paramount decree s 

as well. The attorney for the large exhibition chain 

urged the Department to allow the exhibitors to test the 

val idity of these points in private litigation without 

being at a disadvantage because of the distributor 's 

reliance on the Silverman letter . 44 

Charles Brooks, who assumed Silverman's role in 

the blind-bidding controversy after the veteran attorney 

retired, wrote back to the attorney in question, explaining 

the history behind the Department's actions leading up to 

the Silverman letter in February 197 5. Brooks made it 

clear that Silverman 's letter only referred to the Paramount 

decrees; thus it took no position o n the legality of 

blind-bidding under the anti-trust laws. Accordingly 

Brooks could not see how the Silverman letter could be 

a source of embarrassment to the exhibitors in 

pr ivate litigation .. 11
45 The attorney's reply 

44 f counsel [company and name of 
JDF - Letter rom 20 197 6 

attorney withheld] to Thomas Kauper, January ' · 

45JDF - Kauper, by Brooks, to Counsel 

withheld, March 4, 1976. 

name 
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J.·ndicated his dissat· f 

1.s action in Brooks ' explanation in 

regards to the Department's act1.·ons 1 d ' t h ea 1.ng up o t e 
Silverman letter : 

This raises an i t · bl. . . mpor ant question as to the present 
pu 1.c ut1.l1.ty of the decrees entered in the above 
case [Paramount] more than twenty years ago They 
ar~ r~gu~atory in form and whether you make · 
stipu_ations with the defendants or write them 
letters of interpretation you are indeed performing 
a regulatory function .. _46 

In 1977 the National Association of Theatre 

Owners embarked on an ambitious plan to enact anti-blind­

bidding laws on the state level. The first year of their 

plan experienced little luck . The exhibitors found 

combating the distributors and the Silverman letter too 

difficult at first. However, in March 1978 the Division 

indirectly intervened in this dispute and evened matters 

up somewhat. The counsel for the large non- . A. T.O. 

aff iliated exhibition chain who had complained in 1976 

about the misinterpretation of the Silverman letter by 

the distributors, and the National Association of Theatre 

Owners both participated directly in allowing the Division 

eventually to even matters up somewhat for the anti ­

blind- bidding crusade on the state level. Orr F~bruary 10, 

1978 N.A .T. O. presented Robert Rose and Jo seph Saunders, 

with a devastating legal Ant i-Trust Division attorneys, 

attack against the practice of blind-bidding. Later that 

46JDF - Letter from Counsel [name withheld] to 

Kauper, March 15, 1976 . 
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month 
th

e s ame two Di v ision atto rne y s heard another legal 

attack a g a i n st the practice b y the counsel from the large 

non- N. A. T.O . affiliated exhibition chain . 47 

The Department ' s non - committal stand toward 

bl ind- bidding since the Silverman letter began to shift at 

t h is point . Shortly after t he se meeting s Saunders answered 

a letter from the Legislativ e Counsel Committee of Oregon 

which was currentl y debat ing the anti - blind- bidding law in 

its leg islature . The committee a s ked for the Department ' s 

v iews on the practice wh i ch Saunders called , after presenting 

a brief history of t he Di v ision's role in the practice, 

a practice of dubio u s c ompetitiv e merit . 11 48 

In April, a mo nt h after Saunders responded to 

the Orego n query o n blind-bidding, John Shenefield , the 

Div isi o n ' s new Assistant Attorne y - General , an swered a 

similar l etter from a represe n tativ e in the assachu se tt s 

state leg islature, which was also c rrent y hearing anti­

blind- bidding propo sa l s. Shenefield 's fie page re spon se 

wa s earth- s hak ing , to both distributors and exhibitor s 

alike , but for different reasons . In one quic k swoop 

f the Silvermarr letter a s Shenefield n e gated the effect s o 

47 f om counsel [name withheld ] to JDF - Letter r To Ne ws 
97 8 see also N. A. • · 

Robert Ro se, February 21 , 1 h d e looment of the anti -
Release, April 25 , 19 7 8. ~ e ~~ectives and motive s are 
b l i nd - bidd ing crusade a nd _its _o ~he following chapte r . 
g i ven co nsiderabl e attention in 

Anti - Trust Attorney , to 
48 JDF - J o seph Saun~ersC sel State of Oregon, 

Brad Swank, Deputy Legislative oun ' 
'
1la rch 14 , 1978. 
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a shield for the distributor s by providing the same type 

of 2rotect i on for the exhibitor s. 
In statements heretofo re 

never publicl y an nounced by a Departmental official 

She nef ield admitted that as a 1 resu t o f blind- bidd ing 

exhibito rs were placed at a d isadvantage to distributors 

in bargaining strength . The Assistant Atto rney - General 

went on to state that blind - bidding was" .. . an anomal y 

in a s y stem whi ch is based o n open competition and free 

choice . .," and that 11 

. the practice produces 

relat i vel y few benefits in compari s on to its detrimental 

effect . " Shenefield concluded by informing the state 

leg islature in ~assachusetts tha t they 11 
•• • could 

a?propr i ately conclude that public policy considerations 

we i gh in favor of anti - blind-bidding legislation . 1149 

Since t h e publication of the Stenefield letter it 

ha s r eceiv ed wi d e circulation in the various s tate 

legislatures and into the hand s of countless attorneys 

and lobbyists both for and again s t blind - bidding. 

Needless to say N. A. T.O. hail ed the letter as something 

just short of a landmark d ecision . While o n the other 

side the Motion Picture Association of America , the 

distributor ' s trade organization , dashed off two l eng thY 

memo s to the Department attempting to refute every point 

49JDF - John H. Shenefield , Assistant Attorne y-
t tiv e - Ma ssachu set t s General, to Davi d J . Swartz, Re~re sen a 

State Leg islature , April 21 , 19 / 8 . 
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made b y Shenefield in addition to a demand that the Division 

retract the letter.so 

While Shenefield nev er retracted the contents of 

the letter he did write Representativ e Dav id Swartz a 

c larify ing letter. In this response Shenefield reiterated 

t hat his conclusions were based" ... o n available 

informatio n obtained in the c ourse o f o ur an t i- t r u st 

enfo rcement activ ities ... , " a nd t ha t the Depar t me nt 

. believe ( s ) that our e v a lua t i o n of the availabl e 

data resulted in correc t ten ta tive conc lusio ns, we wish to 

emphasize the continuing na ture of our i nvestigat i o n o f 

bl ind-bidding. 1151 

It is dif f icult a t thi s point to mea s ure t he 

ef fectiv eness of t h e Shene field letter on the anti-blind­

b i dd ing crusad e and the future of the practice a s we ll . 

At the time of t h e l et t e r onl y four states had passed 

s uch leg islation fo r b i d d i ng blind - bidding . Sinc e tha t 

t i me a n additio na l f i ft een s tates have enacted s uch l a ws. 

Shene f ie ld 's let t er repre sented the sole sour ce of 

encourag eme n t e xh i b i t i o n had heard s ince it began 

comba t i ng blind-bidd i ng in 19 55 . The De partment did 

SO N A T O F l a sh Bu lletin , May 8 , 1978 . See al s o 
· · · · . 1 27 l9 78 and Ma y 9 , 1978 t o 

M. P . A. A. memorandums Apri , 
the Department o f Justic e. 

51JDF - Shenef i e ld t o Swa rtz , Ma y 9 , 1978 . 
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attempt to reduce the practice in 1968 after years of 

fielding complaints and investigation . The effort fostered 

the widespread adoption of the 48 - hour cancellation clause 

wh ich earmarked the stipulation for failure . N. A.T .O. 

realized this s ooner than the Department and embarked on 

their own study to prove the di sastrous effects caused by 

the stipulation . The Department bec ame convinced that 

the 48 - hour clause wa s a detriment , and they then made 

efforts to el i minate or modify its u se. However, dur ing 

the course of thi s action the Department discovered it had 

been and would still be cast in a regulato r y role as 

long as they participated in the monitering of the 

stipulation . Thus the Division decided to terminate the 

life of the stipulation and instituted a hands - off policy 

i nstead . In doing s o the Division abruptl closed their 

ff · correcting the " onerous doors to the exhibitors' e o rts in 

• 
11 Yet they did show the exhibitors that trade practice. 

there wa s o ne avenue of relief left-- the state legi slatures. 



CHAPTER V 

THE MODEL BILL , THE STATES , AND THE 

PARTICIPANTS, 1976- 1980 

Following the Anti - Tru s t Divi s ion 's deci sion to 

withdraw from furth e r regulatory activitie s involving the 

blind - b i dd i ng que s tion , the future certainly seemed dismal 

to the National Assoc i ation of Theatre Owner s. Fi r s t , 

the di s tr i butors (indiv iduall y not collectively ) had for 

years refu s ed to correct the problem ; secondl y , the 

Department had fa i led in its efforts to reduce the 

pract i ce ;
1 

and finall y , the Judge , Edmund Palmier i, had 

refu s ed assistance as well . Thu s, all the pos s ible 

avenue s to relief s eemed blocked except one . In 1976 

Marvin Goldman , then the Pre s ident of N. A. T. O., became 

aware of certain regulations in force in Puerto Ri co that 

were de signed to prohibit blind- bidding . Goldman , 

realiz i ng th is approach might be N. A. T. O. 's " ._ .. only 

salvat i on . , " a s ked Peter Fishbein , N. A. T. O. 's legal 

counsel , to draw up similar regulat i ons for the nation ' s 

1A look at the Anti - Tru s t Division ' s paS t reco rd 
would h · NAT o some clue a s to the degree of ave g i ven . .. • · , 0 tment I s 
succe s s the y could have expected from tne epar 
as si s tance sinc e 190 6 the Division ha s been party to 

· h'l 1 i n 60 of these cases over 900 consent decree s w i e_on Y 
1979 

s 
were contempt s filed . See Variety , June 13 , ' p. · 

135 
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state l e g islatures t o consider . 
With t h is decision 

N. A. T . 0 . now had enlisted the ai'd 
o f the state governments 

in their final effort to prohi' bi' t h t e practice of 

blind- b i dding . 2 

The idea of exhibitor s seeking gov ernmental aid 

to s o lve th i s problem was not new . At the o pening o f the 

Theatre Owner s of America convention in October 1955 many 

of the exhibitors wanted t o so l icit the a ssistance of the 

Federal Government in correcting the blind-bidding problem 

and o ther industry woes. However, these exhibitors were 

persuaded agains t this idea b y other exhibitor s who wanted 

the energ ies of the o r ganization to be directed toward 

mo re pre s sing problems , e. g . , " . the film s hortage 

. .. and u n reasonabl y priced films . 11 3 This form of 

control b y the more moderate sec t of the exhibitors over 

their volatile peers would remain for the next twenty 

years until all the other avenue s had been exhausted . 

Following Goldman's decision to carr the blind­

bidding crusade to the state legislatures, Fishbein began 

preparing the model leg islatio n and the legal research 

Whe n Fishbein completed thi s into t he proposed bill . 

2 J e Godron special Assis tant to Letter from erom ' b 19 
to the author , Septem er ' 

the President of N. A. T.O .' d on "Method s of 
1980 . See also ~ . A. T:O · memo~an 1~:i on Picture Thea tres," 
Di stributing Motion Pictures 0 

Ja nuary 10 , 1980 . 

3 T . s October 7 , 195 5, p . 21 : 3 . 
New York ime, 
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task the model bill appeared Spartan in length but its 

effects would prove Herculean . The model bill, which was 

to be called the "Mot ion Picture ?air Competition Act , " 

conta i ned two basic provisions . First, it simpl y stated 

that blind- bidding would be prohibited within the state , 

and secondl y , that all films first had to be trade 

screened before bids could be solicited. The main 

obj ectiv e of the second provision wa s to provide specific 

bidding procedures so as to ensure open- bidding, which is 

where all the bidding exhibitors are afforded the 

opportunity to examine all bids following the awarding 

of the license.
4 

In addition to drafting the model bill, 

Fishbein drew up certain optiona provisions for the 

state exhibitors to consider . These included articles 

5 prohibiting guarantees and advances. 

By March 1977 drafting and sop is~icati g the 

model bill and the constitutional defense of such 

1 · plete Even at this ear legis ation was com . stage of 

the legislative battle N.A. T . 0 . was wel aware that their 

4See Memorandum from Joseph Alter an~ _Exec~t~v~ 's 
. t embers of . A .. O. in · · · · · 

Director of N. A. T.0 . , . ~ - · t Anti - Blind- Bidding 
S ~ b 15 1978 edition or is . ep~ern er , 29 See also Stephen Bril . 
Leg islativ e Packet, PP · 27 - . · September 26, 1978, pp. 
"L . . . B d B O " Esquire. d . 1t1gat1ng a · · . 11 in Table 11 in Appen ix . 
17 - 18 . See copy of Model Bi 

to the otion Picture Fair 
S"Optional Additions September 15 , 1978 Legislative 

Competition Act , " N. A.T. O. ' s 
Packet, p. 30 . 
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model bill would be ultimately tested in the courts. In 

Preparat i on for this and the · d' 
' imme iate battles on the 

floors o f the state leg islatures , Fishbein prepared a 

sixteen page memorandum detailing the anticipated legal 

arguments against the bill to be di s tributed to the 

va rious state chapters of AT o h ld b .... , w o wou e 

responsible for implementing the legislation at the state 
6 

level . The Fishbein memo alerted the state chapters of 

N. A. T. 0 . to fou r legal arguments they could expect. These 

were : improper use of the state's police power , 

interference with interstate commerce , preemption of state 

legislat i on in this area by the Federal anti - trust laws 

or conflict in violation of the supremacy clause , and 

violat ion of the due process clause . To each of these 

antic ipated arguments Fishbein drafted a corresponding legal 

def ense. As events subsequently unfolded Fishbein 's March 

7 
1977 prog nostications proved remarkably ace rate . 

In addition to legal preparation provided by 

Fi s hbe i n , N.A. T . O. al s o instructed its state chapter s 

on wha t arguments to expect by their opposition , the 

Motion Picture Association of America, on the floor s of 

the state legislatures . Jerome Gordon, the Special 

o who has coordinated Assistant to the President of N. A. T .. , 

6 to N. A. T. 0 ., Inc ., March 29 , Peter Fishbein 
1977 , pp. 1 -16. 

7 ' d 3 s ee al so Brill, pp. 17- 18 . 
Ibl . , P · · 



139 

the ant i - blind-bidding c rusade since its inception, sent 

out a fou r page memorandum entailing el even anticipa t ed 

points the M. P.A . A. wo uld counte r with . To further aid the 

sta te chapters Gordon provided them with" ... suggested 

an swers " on each of these points . 8 

The battle between_ . A. T. O. and the M. P. A. A. , 

over enactment of anti - blind- bidding leg is-ation contains 

the characteristics of a presidential campaign for votes 

fro m the electoral college . N. A. T. O. ha s sought to adopt 

the model bil l i n the most heavily populated states, 

i . e., the states that deliver the greatest revenue to the 

industry . Cor re s pondingly the M. P. A. A. 's obj ective has 

been to prevent t hese states, at any cost, from falling 

into the fold of N. A. T. O. Prior to 1977 . A. T. O. attempted 

to enact anti - blind-biddi ng s tat tes in some states a s 

. 9 early as the Fall of 19 6 with l ittle succes s. By the 

8
Mernorandum on Blind-Bidding Bill by_Jer~me Gordon , 

September 15 1978 edition of N. A. T. O. ' s A~t i-Blindb _ 
. ' • k t 1- 2 It wi ll not e Bidding Legislativ e Pace I pp . · t l yze 

the purpo s e of this and s ubsequent ~~:i~=~sth~sa:~apter 
the history of each state battle: hment s and ob j ectives 
will focu s on the a~nual achco~p i~ 

1 
be plac~d ~n three 

~ N TO A special emp asis wi d 
o r . A. . . . f .... he arg men t s espouse 
state battle s in o rder to mag~iA ~Through these 
bo th by N. A. T . O. an~ the M. P . . . · evoked b both sides 
illu stra tions certain strategie s . d 
of the issue will be readi ly rea lize · 

9 . . ortant to remember that . A. T: O. t, t~e 
It is imp_ does not directl y participa e ~n 

national o r ganiza t i on , . P. A. A. does, ~or_obvious 
the sta te battles, whereas the h · is 

. lained later; ra t er _ it . 
rea sons which wil l be e xp k . in conjunction with 
N. A. T. O. 's stat~ ~hapter s ;o~o~~dinate the individual 
independent exhibitors tha 
state ba ttles. 
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spring of 1977 N. A. T . O. better prepared and organized , 

launched their crusade to eliminate blind- bidding on a 

grander s cale . Legislation was introduced in such states 

as New York , Pennsylvania, Illinois, Texas, Florida, 

Oregon , Tennessee, New Hampshire, and Louisiana . Yet by 

the end of the y ear only one of these states, Louisiana, 

had passed the model bil This poor success is largely 

attributed to effective lobbying by the M. P . A. A. in 

convinc ing the state s that films would be d ela_ed to their 

states some three to six months because of trade-screening . 

The implications of state revenue crossing into border 

states with no anti-blind-bidding law ade many state 

legislatures reluctant to become the first state to pass 

such a law . Eventually .. T . O. decided to take an 

unusual political gambl e in order to circumnavigate this 

crucial stumbling block ear yin their crusade . In 

T · · NAT o and the state legislators agreed to ~ouis i ana ... . 

postpone the effective date of the law for one year in 

order to bu y time for the envisio ned passage of similar 

10 
leg islat ion in Louisiana's border states. 

Although 1977 was not a successf 

of ga ining acceptance of their model bill , 

year in terms 

. A. T . O. did 

lea rn many valuable lessons from their initial year of 

Prohibiting blind- bidding . They full activity towards 

10 er Branan , M. P . A. rl . Lo~byis~ to 
Memorandum by H~m Sc hwartz, Leg _slative 

Tenne ssee, from meeting wi th St eve~ 
Counsel to the MP . A. A.' 1977 ' p . · 
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1earned that one o f the othe 
r reasons wh y they failed so 

much wa s that many of the state h • 
, c apter s decided not only 

to seek abolition of blind - bidding but guarantees and 

advances as we l l in the i r leg i· slati·on . 
This effort quickl y 

failed i n state s such as Texas and Illinois . 11 Even 

though N. A. T . O. conceded the year by the summer, becau s e 

many of the legis l atures had adjourned for the year, 

there were s till a few brigh t spots in addition to the 

. . t 12 
Lou i siana enac ment. The model bill did pass the 

Georg ia Senate unanimou s ly before being de laye d , and was 

al so appro v ed b y both the Alabama House and Senate committee s 

d . 13 
before a JOurnment . Mo re importantly . A. T . O. realized 

tha t in order to assure maximum success in their crusade 

they were going to have to p l a y on the " local s ver sus the 

outsider s" theory with the state legislature s . Thi s they 

14 
eventually did with phenomenal success to date . 

The M. P . A. A. 's attack against the model bill ha s 

been directed through the activities of its legal 

11v ariety , 1ay 18 , 1977 , P · 

12 . t August 10, 197 7 , p . 24 . Varie y , 

13Memorandum by Branan, Ibid . 

14Va r iety , Nov ember 2 , 1977 , p . 38 . See a~so 
1979 p . 1 : 1 . Marvin 

Wall Street Journal , A~gust 9i N A. i . ~ ., appeared at the 
Goldman , then the Pre s ident 0 t h t wa s one of the la s t 
Illinois d ebate in 1977 , but . ~ br ought in an "outsider" 
time s that the N. A. T . O. lobbyis s 
in their behalf . 
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department headed by Barbara Sco t t and Judy Weiss. In 

1978 
th

e M. P . A. A. enli sted the services of Alan Der s howi tz , 

Harvard 's Constitutional Law Professor, to ma stermind 

their constitutional challenge to the s tate laws. 15 The 

basic strategy of the M. P . A. A. and its lobby is t s ha s been 

to mak e e ve r y effort po ss ible to en s ure the bill is delayed 

from coming to the floor for a f 11 vote of the leg islature . 

The histor y of this strategy has borne out its importance. 

As of September 1980 every time the model bil l ha s reached 

the floo r in a state legislature for a full vote it has 
1 6 

pa ssed. 

The fruits of the M. P ... 's lobbying strategy 

are illustrated throughout the course of the entire 

battle sin6e its be g i nning . In 1977 in Georgia , a 

comparabl y small s tate , the M. P . A. A. was not even aware 

when the Senate passed the bi 1 . 17 But in I linoi s, a 

mu ch larger state, Barbara Scott appeared persona Y to 

bl.lL from l eaving the Senate Labor and prevent the .J! 

· 18 In the 1979 Texas ba ttle the Comme rce Committee . 

15s ri ll , p. 18 . 

· db rg Pre s ident 16Wr itten Addre ss by A. Alan ~rie e ' 
t he Arizona Sta te Legi s lat re, arch 12, 

of N. A. T . O. , to the "Histor of SB - 46 
1980 . See also Memorand\1mno~ill HB- 19 . " 
(Ge o r g ia ) and It s Companio 

17 Memorandum by Branan , p. 9 . 

1 8Variety , June 15 , 1977 , p . 34 . 
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anti - blind- bidding bill was delayed in the House Calendar 

committee after being successfull y passed unanimously in 

the Senate and the House Committee alike . There in the 

House Calendar Committee , which schedule s all bills for 

the Hou s e to consider , the bill was delayed by the M. P . A. A. 

lobbyi s ts thus preventing the full House from considering 
19 

the measure. A similar incident occurred in the Indiana 

legislature the same year . After the bill was passed by 

overwhelming majorities in both the House and Senate the 

bill was delayed from becoming law by the president pro 

tern of the Senate who wa s nder pressure from .P. A. A. 

. 20 
lobbyists . 

While the M. P . A. A. 's lobbyists and Legal Department 

were counteracting the anti - blind- bi ding movement in the 

state legislatures , the distributors were busy adopting 

measures to counter the wave of adve rse publicit 

generated towards them because of the growing public 

awarene ss of the practice . any distributors eliminated 

closed b i dding in 1977 in some of their market s . 

Previous l y , only Buena v ista permitted open - bidding, but 

bo th Fox and united Art ists were by the end of the y ear 

participating in open- bidding. ni ersal and \arner 

19 St te senator John A. Traeger, 
Lett~r f~om T~xa~ ~-lls to author, September 

sponsor of anti - bl~nd- biddin~ ~ous~ Calendar Committee 
26, 1980 . The Chairman oft err passage in 1981 . 
retired in 1980 raising hopes ro 

20Variety, May 2, 1979, p . 7 . 

the bill in 1980 . 

Indiana passed 
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Brothers both announced plans to · • 

reinstitute the 48 - hour 

cancellat i on clause in s ome of its li' 21 censes . 

In 1978 N. A. T.O . successfull y coordinated the 

launching of their anti - blind- bidding bill in some 

forty - five state leg islatures. By the end of January the 

bill wa s well advanced in thirteen states . Yet , as was 

the case in 1977 , in the key state s , such as Florida and 

Penn s ylvania , the bills were be ing delayed by the 

M. P . A. A. lobbyists after having been approved by the House 

22 
in both states . But the highlight of the 1978 campaign 

wa s the publication of the Department of Justice's letter 

by John Shenefield in April (see previous chapter). 

N. A. T . O. and other exhibitors, now armed with an ef fective 

statement against the practice, quickly made use of the 

Department's proclamation . Within four days of the 

receipt of the Assistant Attorney- General ' s letter to 

~a ssac hu setts Representative David Swartz, copies were 

21 Brown, p . 8. See also Variety , August 31, 
1977, p. 3; variety, October 12 , 1977, p. 5; Varie~y'. 
December 21 , 1977 , p . 26; and " Memorandum _in Opposition 
to Ohio HB 80 6." Other di stributor s continu~d ~o . 
voluntar il y follow the provisions of the stipulation 
de spite its off icial demise. 

22 N. A. T.O. Flash Bulletin, January 27'. 19 78 , _a nd 

Br ill, p. 18 . See also N. A. T . O. Flash Bulleti~, t~~~l 
21 1978· Rosenfield p . 53; Var i ety , January ' ' 

' , , . ixteen states as p . 7 For a progress report in some s f 
of M~rch 1978 see letter from The Neighbo~ho~d _Garooueplegoate 

· · · to Virg ini ~otion Pictures , Richmond, Virg i nia , 
Alan Demo nstein, February 22 , 1978 . 
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di spersed to legislator s i n 
New York studying a similar 

anti - bl i nd - b i dd i ng bill . 23 
In Sep tembe r 197 8 N. A. T . O. 

reprinted t he letter in its 
anti - blina - bidding legislative 

packet which it d id likewise in subsequent editions. And 

since the publication of the Shene:ie ld letter, every 

lobby i st fo r the b i ll and every legislator that ha s 

con sidered the bill has been introduced to its co n tent s. 24 

~h e M. P . A.A ., i n addition to it s two lengthy memo s 

to the Department of Justice, attempted to d iscredi t 

the source of the publication. In Georg ia , M. P . A. A. 

lobbyi sts reminded the legislators that the Department 's 

letter was" obtai ned from a low- level Departmental 

aide . •
0125 

Al s o in 19 8 the M. P . A. A. began to make 

reference to blind- bidding as advance bidding to counter 

_he effectiveness of the . A. T . O. l obby ists "p ·g - in- the­

poke " arguments . It beg an that ear during the key 

confrontation in Ohio . In Jul y , Jack Valenti, the ~ . P . A. A. 

President , engag ed in a newspaper debate over the merits 

o f blind - bidd i ng with Charles Sug arrnen , the President of 

N. A.T. O. of Ohio at the time. In the c ourse o f is 

23 A Memorandum to the Department of JDF - M. P . A. . 
Ju stice , April 27, 1978 , p . 1 . 

24 T O , s "Blind - Bidding Leg islative 
See N. A. · · . . 14 - 1 7 and the 

Packet ," September 15, 1978 ed1.t1.on, PP · ' 
October 10 , 1979 edition, PP · 80 - 85 · 

2 5 19 / SB- 4 6, " Blind- Biddi1:g" to 
Memora ndum ? n HB e f r om M. P . A. A. lobby1.sts 

the Georgia State Leg 1.slatur 
(undated) . 
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statements Valent i made reference that 
blind- bidding wa s 

actually 11 
• • advance bidding wh ic h is i n the interest 

of the movie go er. It allo th 1 - ws e tru y entertaining 

film to be scheduled for release at Christmas or Easter or 

the summer and not delayed II 26 
From here the term 

advance - bidding became the M. P . A. A. ' s s ubstitu t e jargon 

for bl ind - b idding in all its literature against anti ­

bl i nd - bidding laws. 27 

Interaction between N. A. T . O. and the M. P . A. A. 

during 1978 centered around two events. In Augu st . A. T . O. 

President Marvin Goldman warned Jack Valenti against 

i nform i ng c ertain s tate l egislatures that film products 

would be withheld from their states if they voted for the 

pr oh i bitio n of bl ind- bidding. Subsequent event s have 

shown that no film s have been intentionally dela ed by 

distributor s. Th is is true because of basic economic 

survival than threats from 
28 . A. T. O. and Goldman . In 

October, speaking at N. A. T . 0 . 's annual convention a enti 

called for a n end to the II bloody bid war . 11 To accomplish 

th . th Mp A A President proposed a joint summit lS e . .. . 

26 columbus (Ohio ) l ews - Dispatch , July 13 , 1978 , 
b : 3 . 

27 see Memorandum on HB 19 / SB 46 , 1181 i nd- ~idding" 
. f M p A A lobbyist s . to Georg ia State Legislature rom · · · · 

See al s o Variety , July 26 , 1978. 

28JDF - Marvin Goldman to Jack Valenti, August 
22 , 1978 . See also Variety , September 27 , 1978 . 
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con~erence between both the ~ p A A d Thi' s - · . . . an N. A. T . O. 

propo sed s ummit , wh ich would have necessitated appr oval 

by the 0 u st ice Department , nev er amounted t o anything 

concrete . N. A. T . O. did accept Valent i ' s offer and 

negotia tio ns , t o some extent , took place s hortly afterward s . 

According to N. A. T.O . , whic h fails to maintain any records 

related to rapproachment efforts , it was quickly realized 

that any a g reement betwee n the two trade organizations 

wo uld require some legal basis for enforcement , and when 

the Department of Justice refused to participate , the 

. problem seemed insol ble thro gh negotiations 

. " and were subsequentl y abandoned . The signif icance 

of th is r a pproachment effort is not that future film 

h istorians may never uncover documents relating to some 

summit proposals, but the fact that the Department of 

Ju s tice reinfo rced its hands - off po ic y b refusing to 

29 
sanction the rapproachment. 

By the close of the ear in 19 8 . A. T . O. had 

captured only four additional states (Alabama , Virginia, 

South Carolina, and Ohio) to its bandwagon bringing the 

total t o five s tates prohibiti ng blind- bidding: The plum 

. h now accounted fo r fifteen i~ this o rchard of states, wh 1c 

h t e di stribution, percent of t he total revenue from tear 

' dd . l aw in Ohio . 
Of t he a nti - blind-bl ing wa s the passag e 

Gordon to author, September 
29Letter from Jerome October 8, 19 8 . 

19 , 1980 . See al s o va riety , 



The Ohio law represented two firsts i·n 
the N.A . T.O . 
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crusade . It was the first state to 
implement successfully 

re s trictions towards guarantees and 
advances , and it wa s 

the fir s t II large s ta te , II repre s enti· ng 
alone almo s t five 

percent of the industry 's total dist · b t' • 
r i u ion income , added 

to N. A. T . O. 's list of anti - blind-bidding states. 30 

As a result of NAT o • • ... s succ ess in Ohio the 

M. P . A. A. decided in October 1978 to confront all future 

blind - bidd i ng battle s state by state and to test the 

constitutionality of the Ohio law in court . Concerning 

this appeal to the Federal District Court in Columbus, 

Ohi o the M. P . A. A . pledged to carry it all the way to the 

u. S . Supreme Court, if necessary . This was a definite 

. · 1· d ' . d 31 poss i b i ity accor ing to many in ustry sources. 

With the advent of 1979 N.A.T . O. prepared once 

aga in, under the leadership of their newly installed 

President A. Alan Friedberg of Boston, to reintroduce 

their model bill in twenty- three states . By the close of 

1979 N. A. T . O. surpa ssed this figure by achieving introduction 

in over forty variou s state legislatures . This time 

30 · Amended Rosenfield, p . 53 . See also Ohio 
07 Substitute House Bill No . 806, Sections 1333 . 05 to 1333 · · 

Al so by the end of the year only Paramount, Warner 
Brothers and Unive rsal were offering the 4s - ~odudr t 

' · F deci e o cancellation claus e. In the m~an time ox f "exhibitor 
abandon its open- bidding experiment_b~cau~~s~ributors an 
abuse," and it also gave it~ competiting9 \978 and ew 
advan tag e as well. See Variety, Augu st ' -
Yo rk Times , July 10 , 1979 . 

31v · ety October 11, 1978 , p. 24. 
. ari , . h t r VI 15 deal t with exten s i v el y in Cape · 

The Ohio case 
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N.A . T. O. experienced grea~ 

Ler success as eleven more states 

(Utah , Washington , Maine , West Virginia , Oregon , New 

~exico, Tennessee , Mas sachu set ts , 
Georgia, No rth Carolina, 

and Idaho ) plus Puerto Rico , were added to 
the growing 

list of states outlawing blind- bidding . 32 

A. Alan Friedberg, who is al so the President of 

sack Theatres , a fort y- one theatre c hai·n i·n 
Massachusetts, 

cont i nued in the spirit of his predecessor, Marvin 

Goldman , in carrying on an aggressive anti - blind- bidding 

campaign . In this effort Friedberg became somewhat 

overzealous when in February he publicl y compared the 

lobbyist activity of Barbara Scott and Jack Valenti to 

the "dirty tricks " of Watergate ' s Donald Segretti. 

Friedberg, who later played down the comments as a 

jocular aside had become incensed at 

Scott ' s and Valenti ' s efforts to persuade state legislators 

to delay action on their pending bills until the Ohio 

33 appeal was heard. As a result of Friedberg ' s comment 

Valenti threatened to break off a proposed N.A . T. O.-M. P. A. A. 

meeting scheduled for late February plus many of the 

M. P. A. A. lobbyists seized copies of Friedberg ' s comments 

32 . 9 1980 p 5 . see also N. A.T . O. 's 
Var ie t y , January , ' · b 10 

"Anti - Blind-Bidding Legislative Packet," Oct~ er ar~ 
1979 edition, pp . 1-6 0. Here all the state aws 
reprinted in their entirety . 

33 . t 7 , l979 , p . 5, and variety , varie y , February 
February 14 , 1979 , p. 4 . 
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published in Variety and distributed them to the state 

legislators in an effort to depict N.A . T. O. and Friedberg 
3'1 

as uncou
th 

ho theads • - By April 1979 Friedberg was 

presented wi th an opportunity either to prove or disprove 

the M. P. A. A. allegations towards him as he faced a wave 

~f rever sals in the exhibitor's crusade to eliminate 

blind- bidding . In a week's ~ime blind- bidding bills were 

successfully delayed in Kan sas and Mississippi; in 

Arkansas Governor Bill Clinton vetoed the law; Louisiana 

launched a re~eal movement in that sta te while Tennessee 

Governor Lamar Alexander spoke openly in opposition to 

the recently passed anti - blind- bidding legi s ation there . 35 

While Kansas and Mi ss issippi never ha e passed 

such legi s lation to date in February 1981 Friedberg and 

N. A. T. O. survived the other setbacks. The Lou ' siana 

t as Well as al other similar repeal repeal mov emen , 

efforts , failed . According to lobbyi sts both for and 

against the model i , ese r b · 11 th epeal o ements are mostl y 

conducted by the M. P . A.A. lobbyis t s to demonstrate to 

their clients that they are still active in their effor s 

to earn their retainer fee s. Politically exper~enced 

tha t it is much easier to enact lobbyists will confirm 

34 G gia House Indu s try 
Memorandum to the eor y Should vote NO On 

Committee entitl~d '_'Good _Rea~o:s M~~ . A. A. lobbyists , 
the Anti - Blind-Bidding Bill, Y 
(undated) 19 7 9 . 

35Variety, April 25 , 1979 , p . 4 . 
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legislat i on at the t t 1 
s a e evel than it is to repeal 

. . 36 
1egis~ation . The Ark 1 

- ansas aw, wh ich successfull y 

oassed both houses 
• , was v etoed by Governor Bill Clinton 

on April lO , 197 9 because he was convinced film production 

would be withheld from his state and thus a sizable 

amount of revenue would be denied to the state. 37 

Subsequent events have seen no suc h withhold ing of 

film producti on sites occurring anywhere. Later in 

Octobe r the North Little Rock Times, following Warner 

Brother's distribution of The Life of Brian, which 

satirized the life of Christ, editoria ized in favor of 

trade screening over blind- bidding . 38 In Tennessee , 

Gove rnor Al exander ' s comments were taken out of contex t . 

The Tennessee Governor d i d urge the legislat re to 

reconsider the bill, but he did admit that Tennessee 's 

exhibitors were at a disadvantage competiti e l with the 

. . b 39 d1 str1 utor s. Also it is important to consider the 

political ramification s surrounding any governor 's action s 

36 Based on confidential interviews . 

37Letter from Arkan sas State Senator · J · rn Ho stead, 
sponsor of SB No . 363, to author, September 9, 1980. 

38The North Little Rock (Arkansas ) Times , 

Octooer 25, 1979, p . 4A . 

39Variety , May 2, 1979, p . 7 . 
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or star.dards . 

In Tennessee Alexander was no t go ing to 
veto the bill as c1· 

inton did becau se Alexander did not 

want to risk the embarrassment of 
hi s veto being overridden 

(which it would have been easi'ly ) 
plus he did not wa nt 

to lo se the political support of the countless exhibitors 

who journeyed to Na shville to lobby for the bill. 

other ha nd Alexander did not want to come ou t too 

strongl y for the bill and run the risk of psetting 

Holl ywood and hurting Tennessee's · · own growing movie 
. d t 40 in us r y . 

On the 

During the height of the 1979 campaign the M. P. A. A. 

published in May of that year a sixteen page brochure 

entitled "Mot ion Picture Licensing ." Thi s wa s done to 

counter the various arguments put forth by . A. T. O. and 

its lobbyists to the s tate legislatures. The booklet 

did explain in laymen's ter s quite .;ell how fi s were 

di stributed and the ways the rental terms are divided . 

The brochure also contained a brief overview on the current 

health of the exhibition industry plus a cap sule look at 

the M. P . A. A. 's legal argume nts against the anti - blind- bidding 

laws. The most astonishing point ade in the brochure 

was , according to the M.P. A. A. 's accounting procedures , 

that the nation 's e xhibitors took in 69 . lC of every dollar 

. 41 
spent in the movie going expe rience . 

40 . wi'th Dennis Clinard, I nterview 
in Tennessee, November 17 , 19SO . 

. .t"\ . T. O. Lobbyist 

41Motio n Picture Licensing , p. 12. 
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Friedberg and NATO 

· · · • were astounded at thi s f i gure 
and the other assertions in t'ne b 

ooklet onc e they learned of 
it - Friedberg called the 69 _1¢ 

f i gure "staggering " and issued 
a challenge to MP A A t bl' 

· · · · o pu 1cize their computations. The 

N, A. T.0 . president specu l ated that the d M. P. A.A. ha lumped 

all the revenue from all the runs from all sources to arrive 
f. 42 

at tj is i gu re . Afterwards N. A. T. O. published a rebuttle to 

t~e M. P. A. A. brochure in wh ich they attempted to counter each 

allegation made by the distributor 's trade organization . 

However , the N. A. T.O. "Po sition Paper ," a s it wa s entitled , 

fell equall y short in convincing the reader a s to who se 

co~tenti o ns were the more accurate. A close examination of 

N. A. T. O. ' s "Position Paper" reveals nothing new in the area s 

of statistics o r rebuttles. The idea was meritable but the 

effort was incomplete. In thirty - four separate area s N. A.T. O. 

attemp t ed to refute the contentions in the . P. A . . . booklet . 

In their rebuttles to each of these thirty - fou r o ntentions 

N. A. T. O. , in every case except one, dealt in generalities 

rathe r t han specific s . What the two papers do indicate is 

t~at both arms of the industry remain reluctant to divulge and 

use specific examples o r concrete statistics ~n -t eir argument s . 

Not onl y does this make it difficult for hi 5t0r y properly to 

b t the same hard s hip is j udge their respective actions, u 

who have been and are appl icable to the state legislators 

42variety , Ma y 16, 19 79 , P· 7 · 
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continuing to play referee in this saga . 43 

These po· t 
ins are vividly illustrated i n a close 

examination of the lobbyist 
activity conducted by both 

propone nts a nd opponent s of the model bill . To 

demon s t r a te th i s a more detailed analysis of some of the 

individual state battles is in order . For the purposes of 

this the s is three state battles wi·11 b · · -e scrutinized: 

Tennes s ee , Virginia , and Georgia. The ~irst confrontation 

offered i s the battle in Tennessee . This study will reveal 

how effect i ve the N. A. T. O. lobbyists were in using the 

grassroot s approach in enacting the ir legi slation . 

The debate over the practice of bind- bidding in 

Tenne s see began in 1977 . The ~ . P. A. A. retained, and 

still maintain s, the services of Bill Farris , former head 

of the state ' s Democratic Party , and Homer Branan of 

Memphis to lobby against the bi 1 . he two Me phis 

attorney s were successful in Keeping the bill bottled up 

in committe e in 1977 and 19 8 . eanwhi e the Tennessee 

Chapter of N. A. T. O. hired the service s of Dennis C inard 

and David L. King in 1978 to lobby for the bill . Clinard, 

as most of the N. A. T. O. lobbyists are, wa s ne er 

approached by t~e national organization, but e and the 

other lobbyists ' efforts were retained and coo rd inated 

4 3 . . 11 by the a tional As sociation 
"A Po s ition Pape r h p A A Brochure 

of Theatre Owners in Respon s e tote · · · · 
" • • 

11 PP 1- 18 . ~ot :on Picture Licensing , · 
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through the state chapter's . , 
presiaent and attorneys . In 

t~is case when Clinard wa s approached 
by Tennessee's 

president Gene Patterson , the 
Murfreesboro attorney was 

furnished with only a copy of 
the model bill initially . 

From here Clinard and King h d researc e blind- bidding from 

various periodicals, trade publications, and newspaper 

clipping s. Once the decision was made to accept the 

offer the results of the research was compi ed into a 

thirty - nine page booklet entitled " Leeded in Tennessee : 

A Mot i o n Picture Fair Competition Act to Elimi ate Gross 

Restraints of Trade in the . otion Picture Theatre 

Busine ss" in time for the 9 9 session . 4 

Prior to the introduction of th ' s booklet Clinard 

sent an introductory letter to the members of the Tenne ssee 

General Assembly . In this letter Clinard re inded the 

legi slators that he was concerned for theft re of 

exhibit ion in Tennessee which was up against the" 

motion picture empire from out- of -s tate ." This would 

prove only one example of Clinard's effecti e se of the 

h Th.l· s strateg of emphasizing the grassroots approac . 

conflict as a case of the in- staters versus the out- of -

staters ha s worked with unquestioned s ccess in ountless 

45 From here Clinard and King traveled all state battles . 

44 . w.1'th Dennis Clinard, Interview 
ovember 17 , 1980 . 

t Legislators from 
45L tter to the Tennessee Sta e 

e . . Febr ar 5, 1979 . 
Dennis Clinard and David King, 
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across the state attending various regi·onal . 
meetings with 

Tennessee exhibitors . The objective here wa s to elicit 

their actual physical sup t f h por or t e upcomi ng hearings 

in Nashville . 

Befo r e the hearings took place in ~arch 1979 

Clinard circulated his booklet t o the Tennes see legislator s. 

The c ontents of the booklet differed very little from 

similar literature d istributed by o ther . A.T . O. lobbyists. 

The booklet described the bidding process and illustrated 

the "unbu s iness- like practices" involved . The Shenefield 

letter , five anti - blind- bidding articles, and nine 

different solicitation letters from five distributors 

were reprinted for the legislator's benefit . The 

solicitation letters, which all called for the standard 

90- 10 split with identical minimum terms, were reprinted 

to illu s trate the similarity in pricing among t he 

. . 46 distributo rs . 

Meanwhile Homer Branan a nd Bill Farris o f Farris , 

Ha ncock, Gilman , Branan , Lanier and Hellen, according to 

mo re than one state leg islator, t he most pre s tig ious 

law firm in the state, began meet i ng with representatives 

· 197 7 In one meeting of the M. P . A. A. ' s legal team in • 

witj Stephen Schwartz, a M. P . A. A. co unsel , Branan a nd 

46 "Needed 
Competition Act . 
Da vi d King , 1979, 

in Tennessee : A Motio n Pict~re Fair 
.. ", prepared by Dennis Clinard and 
pp . 1- 39 . 
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Farris were briefed on their possible rebuttal s and 

]_obb ist strategy . As 1.·nd ' t d 
1.ca e earlier the two Memphi s 

attorneys were successful in 19 77 and 1978 in preventing 

the mode l b i ll from b · 1 47 
ecom 1. ng aw . In 1978 Farris and 

Branan compiled two separate memorandums to distribute 

to Tennes s ee legislators in opposition to the anti - blind­

bidding b i ll . These memo randums attempted to explain how 

movie s were pr oduced and d istributed . The literature 

wen t on to provide analogie s to blind- bidding to prove 

that the movie industry was not alone in the practice; 

explained the financial reasons why movie s could not be 

delayed for trade screening s; and offered e idence that 

the exhib i tor s were not "totall bind" when they did 

bict .
48 

Later , after Clinard and King asserted that a 

ban on blind- bidding wa s needed to prevent Tennes see ' s 

communities from v iewing unwanted pornographic films, a 

third memorandum was distributed by Farris and Branan 

9 refuting thi s claim . 

t1 7 t · with Stephen Schwartz · Memo to File from mee 1.ng 
by Homer Branan , (undated) 1977 • 

t18 · · to ennessee Senate · Memorandum in Oppos1.t1.on 
Bill 1704 , Hou s e Bill 1875, (undated ) 19 8 . 

49Memorandum by Stephen Schwartz to Tennessee 
_ 13 197 8. rt should be 

State leg 1.sla tors , Feb~u~r - . ' . con tent in literature 
pointed out here the s1.m1.lar1.ty ~~ and opponents in ~he 
di stributed by both the propane~ literature, whic h 1.s 
legislative battle . The _M . P. A. n. d plays into the 

· . A A stat1.onarv a h 1 A T o pnntea on M. P . • · - tra tegy of t e · · · · · 
in - staters ver sus out - of - sta~er~ 9; 8 memo is identical to 
lobbyists , in the February 1 ' 
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In Mrach 1979, with the new battle in Tennessee 

well advanced, Branan and Farris ar ranged for Jack Valenti 

to come to Tennessee to testif y aga i nst t he bill , as he 

had done in a number of situations. Yet this move played 

effectively into the stra tegy developed by Clinard and 

N. A. T. 0 . of Tennessee . Duri ng the same week Cl inard and 

King packed the committee r oom full of exhibitors from 

al l over the state. Leg is l ator s were obv i ou s ly more 

aff ec ted by this than the y were by Valenti's appearance. 

con sequent l y by the end of Ma rc h the bill passed out of 
• 

the committee and by both the Hou se and Senate, and by 

early Apr il the leg islation prohibiting blind - bidding 

so was s igned into law . 

A look at the Virginia state battle wi ll reinforce 

much of the same strategies and argument s employed by 

bo th sides in the Tennessee s truggle . Virg inia was a 

. A . T . O. Is, spec i al state to N. A. T . O. because a sub- office of 

headed by Jerome Go r don , the Special As si stant to the 

President and coordinator oft e anti - bind- bidding batt e, 

is located in Newport e ws . Wich thi s in mind Gordon 

t k 1 Charge 1. n get ting the machiner y rolf' ng oo persona 

toward the passage of such leg islation in ir inia. 

. h s tate s The Clinar 
tho se issued in Ohio and o t erb t ti;lly in content , 
bo 1 1 t 1 h h d"fferent su s an " 

OK e , a t oug -'---:- , 11 Needed in Tenne ssee . . • , 
bears the identical t1~~e , . d . Ohio a nd other sta t es. 
cs s imila r literat~re d is tr i bute in 

• d ovember 17 , SO . ·th Denn is Cl1nar , 
In terv 1ew wi . Chapter No . 119 , SB 

198 0 . See also Tennessee Publi c · 
No . 8 9 . 
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Gordon solicited Newnort News ' 

~ · own state repre sentative, 

Alan A. Diamonstein , to sponsor the model bi ll , and 

arranged for i?aul Schuford of Richmond to head the 

l obbying effort . In the meantime Guy T . Tr i pp of 

Kichrnond ' s Hu t on and Wi lliams fi' rm '·'as t · d b ,., re aine y the 

~. ? . A.A . to represent them in the 1978 confrontat i on . 51 

Lobbyist activ ity both for and agains t the bill 

be9an in earl y February 1978 prio r to the hearing s in the 

House General Laws Comm i ttee . Before the House Committee 

heard the argument s on the bill , Gu y Tripp sent delegate 

Thoma s A. Moss , a commi ttee member , an introductory letter 

w1::h the s-.:andard thirteen page M. P . A. A. memorandum 

desc~ibir.g the ir rea s on s for opposition of the proposed 

anti - blind - bidding bill.
52 

Event all y each member o f ~he 

coIT~ittee received a copy of this memorandum. Again the 

contents of the memorandum was simi l ar to other past 

M. P. A.A . literature . Inside was the usual over iew of 

t he i r.dustry and its mechanics plus the standard anal gie s 

to blind- bidding . The memo also provided standard 

interpretations as to why movie s could not be delayed for 

trade ~screening s and the ultimate consequences, delays in 

film products and hig her ticket prices, if t he bill 

51 i secretarv to Alan Letter from Betty T . AKer s , -
Diamonstein , to author , October 2, 19 BO. 

- 2 · III to Delegate 
J Letter from Guy T . Tripp, 

Thomas A. Mos s, February 8 , 19 78 · 
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The bill eventually made its way fa vorably through 

the Hou s e a nd into the Senate Committee o n Commerce and 

Labor by the end of February 1978 . At this time one of 

the N. A. T . O. lobby ists , Alexander Wellford, wrote William 

E. Fear s , the Senate Committee ' s Chairman . The contents 

of this letter pinpoint e xamples of the effects of both 

the cla ss ic N. A.T . O. a nd M.P. A. A. stra t e gie s : 

. expect the M. P . A. A. will tr to delay the 
bill in your committee, and ·ill try to kill it 
there . I can think of no reason why the bil 
s hould be delaye d . . I cannot imagine t hat any 
o f the arguments that the M. P .A . A. wi s hes to 
advance in opposition are not contained in that 
memo randum, and s hou d thin· that lobb ists for 
the Association could ver easily present the 
M. P . A. A. 's posi tion to the Committee wi t hout 
worry ing about gett ing people in from out of toW1 

Al so in the same letter Wellford sent Fear s a cop of the 

recentl y published " expo se" in that week wh ich 

wa s e specially critical oft e movie industr , its 

accounting procedures, and blind- bidding .
5 Additional 

copie s of the expos~ representing the cover stor , 

· h st k ' Fa s t Bucks! Shady "Inside Hollywood : H_g a es . 

Deals !" for 11 ade it i to the hand s ewsweek eventua Y 

. . . leg · s laters in a separate o f the other Virginia 

53 · L tter Tripp to oss 
See attached memo in . e House Bil l 353 ," 

entitled " Memorandum in Opposition to 

pp . 1-13. 
54 d Wellford . . . T.O . 

Letter from Alexan ~r . state senator Wil l iam 
lo bby ist in Virginia, to Virginia 
E. Fears , February 24, 1978 · 
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me~orandum in support of the bill_ss 

Soon afterwards 
t , e Senate duplicated th 

e earlier efforts of the House and 
approved the bill with ease , and on 

April 9, 1978 

Goverr.o r John Dalton signed the bi'll i'nto 
law with an 

effective date of July 1, 1978 _56 

In Georgia the debate on blind - bidding both 

reinforce s old arguments and introduces some new one s . 

one new argument developed by the Mp A A h' h .. .. , w ic actually 

is in the motif of a threat, attempted to remind legislators 

~hat if they pass the bill they may run the risk of losing 

out in the attracting of film production sites. This 

withholding threat, which later sufficientl convinced 

the Arkan sas Governor to veto similar legislation , was 

espec ially real in Georgia . In 1979 Georgia ranked only 

behi~d California and ew York in sites for the production 

of both motion pictures and television shows. Since 973 

Georgia has witne ssed the production of over 108 such 

movies and television shows which brought in an estimated 

$126 million into the state . Concerning this predicament 

55Memorandum on HB/ 353, "The Virginia · Fair Mot~on 
Picture Act . " N. A. T. O. lobbyists also distributed copies 
of distributor's solicitation letters to illustrate.t~e 
similarity in terms, guarantees, and advances: Additionally 
the N. A.T.O. lobbyists saw to it that the legi s lator s 
received copies of the latest . A. T. O. ews Release. 

. • • · 1 · f forts in showing the progress of s1m1lar leg1s ative e 
other states This was a peer pressure move which has 
been u sed by . both sides of the issue . In the early years 
of the debate the M. P . A.A . used it frequently, butAa; 0 more states enacted anti - blind - bidding laws the · · · · 
l obbyi st began to use the peer pressure ploy . 

56 Flash Bulletin, April 21, 1978, p. 1 . 
• . A. T . 0 . 
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t~e A. P . A. A. l o bbyists r eminded the Geor gia state 

l eg isla tor s t hat 11 • . no one c an que s tion the fact 

t ha t t h is anti - mov ie indus t r y l eg is la tion is no t going 

t o make the movie production company feel welcome in 

Georg ia . 1157 B f e_ o re t he debate wa s compl e t e t he M. P. A. A. 

lobby ists r eminded Geo r g ia one mo r e t i me" ... Geor gia 's 

effo r t s t o a t tract mo re mov ies and t e l ev ision pr oductions 

wil l certainly no t be he lped by th is l eg is lati o n" ( t he 

underlining is the M. P. A. A. 's ) . I n th is s ame memorandum 

to t he Georg ia House I ndu s try Committee the .L P . A. A. 

lo bb yis t s pointed out the additional rea sons why the 

proposed bill s hould be efeated . They declared no public 

interest was at stake , onl large exhibit ' on chains would 

be aided , the i ndus try ' s national ad ertising campaigns 

wo ul d be "subver ted , " and ended with the state ent t hat 

. the indu s try ha s tried hard to ompro i s e the 

issu e bu t the owner s of the large chains ref s e to li s t en, 

t te egl. slater s as i du s try pr e ferring t o uses a 

arbi trato rs. 
,, 58 

This L P . A. A. ploy failed . he House Indu s try 

57 e morandum from Peyton Hawes, homa s J : 
. d the 1 P . A . . to the Georgia House 

Harrold , J i m Gr e y , an d) · 19 9 Hawe s is a former 
of Reore senta t i ves ( ndat~ ' d ~r e i s a partne r i n 

-. R pre sen ta t ive , an P A A Geo r g i a St ate e . fir hired by the M .. • · 
the Br own - Gre y pub l icd r ~lat~~n~overno r Elli s Arnall to 
The M. P . A. A. al so u ~e - 0 ~:e ariet , De c embe r 20 , 197 8 , 
lobby agai nst the b i ll . 
p . 62. 

to the Georgia Hous e 
58M . ? . A. A. memora ndum 

Industry Committee (undated) · 
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committee reported the bill out of committee 12-7 to the 

House Rules Committee which placed it on the House calendar 

for full consideration. At this time the N. A. T.O. 

lobbyist, John Stempler , prepared a brief memorandum 

countering many of the M. P . A.A. arguments especially tho s e 

claims against governmental interference and the 

withholding of film production sites . Stempler, altnough 

personall y opposed to governmental interference, pointed 

out that since the government was a ready heavil y involved 

in the motion picture business " . . he cycle of 

government intervention be completed and thereby restore 

some balance to the theatre business." To counteract the 

latter argument the theatre lobbyists a l erted the 

legislators to the fact that most f i s were now made 

by independent producers free from t he direction of the 

59 
M. P.A . A. 

Also during the c ourse o f t he debate i n Georg ia 

:'\ lobbyists prepa r ed "an over iew o f the the M. P.A.n . 

l d l.· n the proposed statute fo r the issues" invo ve 

legislators. In this one page l ea f et t e .P.A . A. 

prepared and provided answers t o eig hteen queS t i ons 

surrounding the implications of bl ind-bi 'd ing and t he 

60 .. T.0. lobbyists seized 
bill . When this came out the 

59 f Georgia SB 6 (And Its 
Memora ndum "History O d t d ) 

0 Lobbyists, (un a e 
C · · 11 HB 19 ) " N A · T · · ompan1.on B1. ' · 
1979 . 

B' ll 19/ Senate Bill 46 -6 OMemorandum "Hou~e 1. " M p A. A. Lobbyists, 
Blind- Bidding on Motion P1.ctureS, · · 
(undated ) 1979. 
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it and instituted their . 
own replies to each of the eighteen 

questions . An exami t· 
na ion of both papers reveals nothing 

new nor offers an, 
Y concrete statistics or revelations 

concerning blind-bidding and its hi story or the arguments 

put forth in support and opposi· ti· o n.61 In March 1979 the 

Georgia s ta te legislature passed the bill . The next year 

the very same Georg ia House Industry c · d ommittee passe out 

of its c ommittee a repeal motion, but , like the others, 

it failed to realize passage. 62 

In 1980 N. A. T . O. retained high hopes for 

du plicating their 1979 successes, but this was not to be 

the case . Only three states, Indiana, Kentuck , and 

Pennsylvania , passed anti - blind- bidding aws . The 

Pennsylvania law, identical to the Ohio law , contained 

restrictions toward guarantees and ad ances . This case, 

like the Ohio law , is currentl y being appealed in court. 

One can only speculate at this time as to why 1980 was 

not as productiv e a year as 1979 for . A .. 0 . First , it 

wa s an election year which hindered t e activities of 

many leg islators. Second , it can be assumed that the 

I 1 bb · t dela yed much legislation by a sking .. P . A. A. o y is s 

61Memorandum on House Bill 19/ Senate Bill 6 -
Bill to End Blind-Bidding on otion PictureS, by . A. T.O. 
lobbyists, (undated ) , 1979 . 

62 · magazine article "Two Sides 
see the Premeire . . " T 0 o f the Box-Office Dollar : Bli nd - Bidding, in . A ... 

memorandum , September 12 , 1980 . 
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legislators to await the outcome of the Ohi o appeal. 
since the outcome of the 

Ohio case was not settled until 

July 1980 , which upheld the Ohio law , the real gauge 

to test the N. A.T.O. momentum will be the degree of 

success ach ieved in 1981 . 

From the studies of the three . isolated state 

ba ttles we see that both sides of the issue used similar 

arsuments and in s ome cases wo rd for d hl wor pamp ets to 

espouse their cause. The individual arguments outlined 

in Chapter I were repeated to a degree here . In 

summary it can be said that the . . A.T. O. lobbyi sts have 

attempted to depict the distributors as a greed- happy 

out - of -state film carte l that forces them to rent cilms 

through a pig-in - the - poke process . To combat t e 

~. P. A. A. arguments these lobbyists have denied that film s 

wi ll be delayed as a res lt of trade screening and that 

box - off ice prices will not r · se as a resu t of the 

prohibition of blind - bidding . he . P .. A., on the 

other hand, has urged for the defeat of the model bi l 

becau se it would cause delays, increases in admission , 

subversion of national ad ertising, and the discouragement 

1 Of hl. ch wold add of investment into the industr, a 

to the film shortage. All the while they attempted to 

as a Special interest group seeking depict the exhib i tors 

outside assistance in an intra-induS t r y di spute. 

Close historical analysis, which the 
Following a 
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next chapter will prov i d e, it becomes clear that both the 

N. A. T . O. and M. P . A. A. l o bbyists have d isto rted the history 

o f blind- bidding in their presentatio ns to the state 

ieg is l ators . Con sequentl y these representativ es of 

the s tate are be ing g rossl y misled a s they are a s ked to 

decide the fate of how films wil l be licensed in the 

united States. Thi s decision will ultimate y affect the 

movie- go ing e x perience a nd the future art of American 

movies . 



CHAPTER VI 

THE CASE AND THE ANALYSIS 

In the Fall of 1977 theatre exhibitors launched 

the ir first effort to enact anti - blind- bidding legislation 

in the state of Ohio . At that time no other state had an 

anti - blind - bidding law in force, but b y the time the 

Oh i o bill became law in October 1 978 four other states 

had successfully enacted such leg islation . he Ohio 

Statute became the mo st controversial of these earl y 

legislative efforts because it was the first law to 

place restrictions on the se of g arantees and ad ances 

in addit ion to the prohibition a gainst blind- bidding and 

clo sed bidding . Because of these a dded restrict ·ons the 

Motion Picture Association of America ecid ed to appea 

the enacbnent of the law . This appeal was t he f irst 

constitutional test of the model bill and its effects 

were felt immediately by the natio n's eading otion 

picture distributors. 

The idea of introducing this leg is l ation in 

Oh l· o to the attention o f Ohio State wa s brought 

Tranter from Cincinnati in 1977 
Representative Terry M. 

by two of the state's most prominent exhibitors : 
Gene 

Kin th ExecutJ.·ve Director for the - g, e 
ational As s ociation 

167 
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of Theatre Owners in Ohi d 
0

, an Jay Schultz, of Selected 
Theatre s Management Corpo t· . 

r a ion in Lyndhurst, Ohio . 

~ranter became interested in the legislation , not becau s e 

he :elt that the state exn' 1.·b·t 
l. or s were being forced to 

license films sight unseen , but a s a member of the 

International Association of Theatrical and Stagehand 

Employees Un ion-Local 754B . The proposa had the potential 

~o preserve the jobs of Tranter's fellow union member s 
. 1 

in Ohio . With this motive Tranter introduced the bill 

on June 30 , 1977 . 2 

Much attention ha s been directed toward the 

fact that the Ohio Statute differs radical from al 

other anti - blind- bidding aws because of its restrictions 

on guarantee s and advances . A close examination reveals 

that guarantees are prohibited onl when a license 

ag reement calls for the ex ibitor to ake pa_ e ts to 

the di stributor based on attendance or box office receipts . 

Furthermore Tranter ' s egislation po·n ed o t concerning 

advance s, that the distributors could ot " 

condit ion the granting or execution oft e contract upon 

the payment of such advancements, nless the ·ad' ance 

t be a de sooner t~an payment s do not have o da s 

lLetter from John J . Caty, Legislative Aide to 
t to author September 11 , Repre sentative Terry Tran er, ' 

1980 . 

2 d to Ohio Leaislators by Tranter -
Memoran um Jd b the senate Commerce 

11 .l\m. Sub . H. B . 806 (A s Reporte y 
. t ) " p 11 and Labor Commit ee , · · · 
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prior to the exhibitor's first show1.·ng 
of the motion 

. t 113 
pie ure . After the bill became law these 

Provisions were incorporated i' ntact i'nto 
Section 1333 . 06 

parts A and B of the final statute . Essentially, the 

law put into writing what was in fact the standard 

licensing procedures already in force between the 

distributors and exhibitors . 4 
The real differences in 

the Ohio legislation could be more readily seen in its 

attention to the defining of "first runs" and "subsequent 

runs . " This work was included to insure tat no 

distributors v iolated the "clearance" of a contracted 

exhibitor . In essence Oh io exhibitors wanted in writing 

the assurance that they could enjoy the sole benefit of 

exhibiting a film in their defined geographic area without 

a competing exhibitor screening the same product at the 

same time . This is what first r n and clearance s all 

5 abo ut . 

Nonetheless these restrictions relating to both 

guarantee s and advances were a first in the histor: of 

anti - blind- bidding legislation. These provi sions pl s 

d cleara ces made the definitions pertaining to runs a 

3 Ibid. , p . 2 · 

4 A t (Amended Substitute 
See Ohio Statutes - An c Parts A and B, p. 2 . 

House Bill No . 806) Section 1333 · 06 

5 05 Part J The sta tute 
Ibid . , Sectio~ 1333 · to 28 d~ys . This was 

limi ts first or exclusive run~o show more films. 
done to enable more theatres 



170 
the M.P . A. A. and their 1 b' · 0 0 Y1sts acutely aware of the 
importance in defeating the Ohio 

law . Be s ides repre s enting 
a test case for fut 1 

ure egislation drawn along similar 
lines, the Ohio 1 t 

aw ook on an added importance because 
it was a large s tate 

representing more than fi ve percent 

of the total revenue to the distribution industry . 
A 

defeat here would enhance the M. P. A. A. ' s arguments that 

N. A. T . O. was onl y effective in small rur a state s and 

establish a pr ecedent against futu re restrictions toward 

advance s and guarantees . 

Thu s with the lines established the first debate 

on the Ohio law was heard before a subcommittee to the 

House Judiciary Committee on September 28, 1977 . On 

that date te s timony was given by Robert Shamansky, 

one of the N. A.T . O. lobbyists . Shamansk, a Columbus 

attorney, wa s ted little time in estab ishing the out- of ­

state versus in- state argument as he pointed out that 

the Ohio exhibitors were the legislators ' " 

neighbors , who are being led to slaughter trough gros s ly 

unf air business practices indulged in by the so-ca led 

studios." Later Shamansky claimed tha the sole object i ve 

of these conglomerates was to wring" as much money 

out of Ohio --and anywhere else, for that matter - - a s 

possible. 116 Before Shamansky completed his short five page 

6 . Shamansky , Counsel for 
Testimony by Robert · · ttee of House Judiciary 

N. A.T.O . of Ohio, to the Subcommi l 
Committee, September 28, 197 7 , P· · 
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testimony he made t 

wo more references towards the fact 
that the opposition was from " 

non- Ohio places" as 
ne presented standard . 

a r guments against the diversification 

within the industry and the causes behind the film 

shortage . To substantiate these argument s the_ . A. T.O . 

lobbyist from Columbus di stri' buted three recent media 

article s that were highly critical of the motion picture 

industry to the members of the cornmittee . 7 

Three months later the M.P . A. A. lobbyists provided 

their rebuttle to the committee . Harry Wright, III , an 

attorne y from Columbus, along with Stephen Schwartz, the 

legislative counsel for the M. P.A . A., presented their 

argument s which were similar to the other . P. A. A. 

arguments given in the other state battles . Wright called 

the model bill anti - competitive and special - interest 

l egislation . In addition to creating delay s in films 

for from three to four onths , increasing costs at the 

box- off ice, and making entry of new exhibitors more 

difficult , Wright claimed the proposed legislation was in 

vi olation of the nation ' s anti-trust laws. To provide 

backg round to this assertion, Wright called on Schwartz 

to present a lengthy legal anal ysis (fifteen pages of 

7rb·d 4- 5 The articles were the May 16 , l . , pp . . . . 
1977 Business week article, "The Cash- Ri~h Movie . f 

. h York Times Magazine o Companies;" an article ii: t e ew .--- en ·o ing 
August 7, 1977 which depicted the studiot~ ales inJN~w York 

· · l ~ · artel and an ar ic s1m1 ar benerits a s a c ' for h ' b ' t'on if the film 
Magazine which foretells doom ex iii 
s~ortage continues. 
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tes timon y) i n oppos1' t 1· t 8 

on o the statute. 

Contained in Schwar+-z, s 1 1 1 
. . 

- ega ana ys1s, which 

argued 
th

at the bill would v iola te the interstate commerce 

clause a nd Federal copyright laws as well , were many of 

th e anticipated legal arguments that Peter Fi s hbein , the 

. A. T. O., Inc. counsel, had forwarned the or ganization 's 

state chapters ear lier in hi s ~arch 1977 memo . On 

February 13 , 1978 Shamansky prov ided the same committee the 

N. A. T. O. rebuttal to Schwartz's legal analysis . 9 On the 

sa8e da y the M. P . A. A. lobbyi s ts were distributi g their 

standard fourteen page memorandum , which wa s distributed 

on the same da y in Tennessee and other state s, de scribing 

the ir basic oppositi on to the proposed bil . 10 

At the end of February 19 8 the bill was still 

dead locked in the House Judiciary Committee . On 

Fe~r uary 28 Wr i ght , who had been i cons ant contact 

witt each membe r of the committee since s anuar 

te st~mony , co ntinued hi s efforts to keep the bill in 

committee as he testified to the full com.mi tee about 

8Testirnony and ililemorand m of La . b Harr o!;;~f~1 
Coun se l to t he M. P . A. A., tote Subcomm ttee on 

Udl.ciar Committee , a uary 3 , Affa irs of the Hou se 
~ 9 7 8 , pp . 1 - 2 . 

Har r y 
1978 , 

9Mernorandum by Robert Shamansky in Repl to 
3, 19 8 Testimony , Febr ary 13 , Wright 's Januar y 

pp . 1 - 5 . 

t HB 806 , by the lOMemorandum in Oppositio~_
1
°_ 

u P February 13 , 19 78 , PP · ·1 •• A. A. 1 
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certain evils within exhib i t ' 

1.on. Wright introduced and 
explained to the committ o th 

e~ e characteristics of product 

splitting and double - bookkeep1.'ng 
prevalent in exhibition . 

The Columbus attorney then reminded the legislators that 

open- bidding , as outlined in Section 1333 . 07 of the 

Statute, failed on a voluntary basis in Illinois in 

1977 . As a final reminder Wright brought to the 

attention o f the legislators that fut re movie production, 

wh ich over $7 million had been spent in Ohio since 

197 6, could be impaired as a resu t o f thi s l eg islation. 

In Wright's summation, which was a brief dis ser tation on 

the positive aspects of the in te r dependenc of bi g 

busines s and the nation ' s economic health, he made two 

accurate assessments of his opposition 's strateg . Fir s t , 

he informed the legislators that t e bind- bidding 

issue had taken on the gu ise of the b i g gu s, the 

distributors, ver sus the l ittle gu s, t e exhibitors . 

secondly, wright stated that the c rrent anti - blind­

bidding legislation in Ohi o wa s a prod ct of a 

.. . national ef fort by a l~rge ati~n~l 
association that is undertaking t~ 1. l1.ze thed 

. in their respec 1. estates- an 
little guy image , t the congre~s and 
because it is well awa~e tna ·1 not end 
the Department of ~u 1

stt ~~e~e~t · :~islation tha t 
itself to the specif 
is being proposed. 

. ht to the Ohio House 11Testirnony by Harry W~~g 19 8 pp. _- 11 . Recent 
Judiciary Cornrn itt~e, F~br ary _ H~rry a~d Walter Go to 
film productions 1.n Ohio we~:;per valley P.T . A. , The 
New York, The Deer Hun~, t 

0
~ Harvest Home . 

~~~~~k~S~e~c:_!r~e::.-l::~'..:-'-~·::::..:.:....:....::-:..--­Ga ther i ng , and ~he oar , 
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On March 8 19-1 8 th .. 

, e House Judiciary Committee 

rejected Wright 's arguments and reported the bill out of 

committee favorab l y . Eight da ys later the full Hou se 

voted 83 - 10 i n favor of the bill, and it was next sen t 

to the Senate Committee on Commerce and Labor for their 

deliberations. Aiding the exhibitors in their fight to 

break the Hou se deadlock was a barrage of media support 

from the Columbus newspapers from Febr ary 16 to larch 

15 . In the course o f this one mo nth both newspapers, 

The Columbu s Citizen-Journal a nd the Co umbu s Dispatch , 

editorialized in fa vor of the law . dd i~iona ly over 

sixteen different article s and r eports concerning the 

issue were written . In all of these artic e s the 

sympathies were clearl y directed towar st e light of 

the Ohio exhibitors ' fi ght against the Hol wood 

12 t ycoons . 

Two months later the Senate Comm ' ttee reported 

the bill out to the Senate floo r for fi a consideration . 

A week la ter on June 22, 9 8 the Senate appro ed the bil l 

una nimou s ly , 28 - 0 .
13 Prior to the f 1 Senate ote the 

. h d succ e ss £ 1 y delqyed the h A A thought it a t e M. P ••. 

12 . . b Columbus Citizen- Journa, 
see Editorials Y o · spa tc Februar 27 , 

March 15 1978, p . 6 : l; Colurn~u~ ii t e'citizen- Journal, 
1978 B·2· also see other artico~s atch Februar 16 , 19 , 
- ' . ' 1978 and the isp ' Marchl4andl7, ;

1 
dl2 19 78 . 

22, 24 , 26, and March 4 an ' 
I 

p . 4 . 
B: 4 . 

H R 806 by Tranter , 
13Memorandum on Am . S~b~oe~le~, Ju~e 23, 1978 , 

See also Cleveland ~P=l ~a=i~n:..----



175 bill, but it was b 
rought out on a special calendar and 

passed. Despite this, J k 

M.P.A.A., d id not give 
ac Valenti, the President of the 

up on his hope of preventing the 
Ohio statute from becoming law . 

In Ju ly , before Governor 

James Rhodes ' signature could be placed on the bil l for 

its f inal stamp of approval, Valenti persua ded Louis 

Ni zer, who once represented t he Governo r in a l i be l suit, 

to j ourney to Columbus perso na lly to appeal t o the 

Governor f o r his veto on the s ta t ut e . 14 
When t his fai l ed 

the deci s ion by the M.P. A. A. to test the law on 

constitutional g rounds was soon made . 

This appeal in the nited States Di s t r ict Cour t 

in Columbus went o f f a nd o n from 19 9 ntil a final 

decision was reached in the Summe r of 980 . Fol owing 

the decision i n Columbus, wh i ch pheld the Oh i o law, he 

M. P. A. A. instituted a n appea to the . S . Di s tri t Court 

of Appeals in Cinc i nna ti . This appeal began i ate 

October 1980 .
15 

Be cause of thi s appeal much materia s 

in Allied Artists, et. al ., ve r s us Jame s Rhodes are not 

available for examination . However , dge Robert 

Duncan 's opinion and t he trial briefs are at and for 

· The ou nca oo_inion is he fir s t rev iew a nd analysis . 

J une 
1 4Variety, July 19 , 1978 , p . 3 , a nd 

28 , 197 8 , p. 5 . 

15Letter from Harr y Wr ight to au thor, 
15, 198 0 . 

ariety , 

September 
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defin i t i ve court ruling solel d' 
Y irected t oward 

bl i
nd

- b i dd ing a nd its charac t eri s tic s since the Paramount 

decision s . Fo r t he · 
r emai nder of th i s c hap~er Duncan ' s 

opin i o n a nd the a r gume nt s e s pou sed by both the exhi bitor s 

and d i s t r i bu t o rs concerning blind- bi dd ing will be placed 

under ca r efu l histor i cal ana lysis . 

Certainly o ne o f t he ear l i e s t and oudes t of the 

M. P. A. A. attacks a gainst anti - blind- bi dd i ng l eg is la tion 

was t he dela y facto r . , umerous M. P. A. A. l obbyis t 

l itera ture item s fo rewarned s tate legi s ato rs that f i m 

r elea s e s would be de layed to the ir s tate s an where from 

three to six mon t hs beca se o f the trade screening 

r equ irement . Yet a t the Ohi o ca s e subs eq ent e idence 

wa s introd uced t o co nvince Judge Robert D ncan tat the 

enac tment of trade - sc reen i ng as a prereq isite to otion 

pic tu r e l icens i ng would ot aus e such le g th dela s . 

Duncan c o ncl ded that t ere" as little 

di r ect e v i d ence of dela s ca s ed by the ct . " Re s ts 

up to t he c ommenc ement of the tria in 

bore out thi s sta teme nt . At that t e 

were dela yed , nei the r l o ng er than f our 

6 
pa s t their natio nal relea se date . 

the S mmer of 19 

onl y two fi ms 

week s , i Ohi o 

s i ss g the 

9 

t red o ther ~ . P .. A. arg me nt s dela y c laim Duncan al so coun e 

16 The two f i lms we re Par~m?unt ' s 
Dunc an , P · 20 - t d hepatit is s ta rs contrac e , 

Pla yers (where o ne of the nkle forc i ng the e lay) a nd 
and t he di r ector broke an a . 1 me t the nat i o nal re l ea se 
Bl oodline . Yet Paramoun t s t i -
date in t he ma jor Ohio mar kets . 
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closely related to the delay 

argument, including the 

long standing dogma among the M. P. A.A. , that because of 

the ir inabi lity to exerc1.· se f-" • . 
su ~1.c1.ent control over 

their production schedu les , wh 1.·ch 
i s in the hand s of 

creat i ve producer s a nd direc tors , bl. - ind- bidding is 

essential in order to get the film quickl to the 

thea tres . Duncan discovered just the opposite as he 

learned that the distributor s do in fact 11 . often 

hold a completed picture for month s before releasing 

. 111 7 Th D 
1.t . . us uncan concl ded ha the distributor 's 

control over their production schedules is 11 • • • a 

matter over which the plaintiffs [distributors ] ha e 

primary control . 11 18 Additionall Duncan dismis sed the 

M. P . A. A. contention that compliance to the law ould 

also contribute to the dela y factor . On this point 

Duncan accuratel y stated that through bid- bidding the 

distr i butors had been nder little if an ~ress re to 

complete t heir licensing agreements . on sequent 

Duncan a sserted that it wa s 11 . . a poor mea sure of 

· 11 t 1 ela a otion time that the Ac t w1. ac ua Y 

picture . 11 19 

17 . d Ib1. . , p . 17 . 

is .d 18 Ib1. . I p . . 

19 . 20 A close examination of the 
Ib i d ., p . . ' dela argument revea s t at 

history of the M. P . A. A. s . - u ested ela s .as 
since 1976 the len~th of_~h~~rasS~~ternber 1980 intervie~ 
dwindled to the point t ha 
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When Duncan dismissed the delay argument he 

a lso struck down much of the ba sis for 
the M. P. A. A. 's 

position towards increa sed costs . 
The M.P. A. A. argued 

that p rolonged interest charge s as a result of the 

delay of the film because of trade -screening would cau se 

pr oduc tion costs to soar contributing to the film 

shortage . Duncan as ser ted that i f delay s d id occur, 

wh i ch would be no longer than four weeks, the extra 

interest cost experienced by t he distr~butor would be 

minimal when compared to the total prod ction cost of 

over a year or more . The Columbus Di strict Court Judg e 

di d admit that the Ohio s atute did real ocate much of 

the ri sk o f a box - office failure awa from the exhibitor s 

and onto the distributors . Even though this may result 

in a decrea se in some of the distributor 's potential 

revenue s, Duncan fe lt this would be offset somevhat by 

. 20 hig her terms from exhibitors fol owing rade - screening . 

Maurice Silverman, the retired Anti - Trust ision 

long with t e bli d- biddi g attorney who was i nvolved so 

saga, was wel l aware of this possibilit 

Ba sed on his experience with exhibitors s · 

ears ear ier . 

~rman 

. . mention the dela potential s in 
Jack Valent i failed ~o lind- bidding . According to 
his pre sen tat i on against b er l980, on y Superman 
N . . Z';. . T. O. ' s r e cord s, _as 0 ~ Sept~mbal release dates in 
and Star Trek mi ssed their natio~ ents . see . A. T. O. 
states wi th trade screening require 
Memorandum , September 12 , 1980 · 

20Duncan , pp . 21 - 22 . 



co ncluded in 1974 that exhibitors who 
su bmitted bids 
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fo _lowi ng a trade- screening a lmos t 
alwa ys entered bi d s 

hi gher than t hose who had licensed 
t he f ilm throug h 

blind - bidding . In m ~ 
any o r these cases , Silverman 

continued , the exhibito r would submi· t a 
bi d so hi gh 

t hat realizing a pr ofit became an exerc i se inf t i l i ty . 21 

If t h is is t he case ~he n increa sed co s t s a t the 

box - of f ice will likel y result from anti - blind- bi dd i ng 

l egi slation as the M. P . A. A. ha s contended . o t only ha s 

t his not been t he case i t a ppe ars that it wi not occ r 

in the foreseeab l e f u t ure a s wel . Off setting the 

i nc r eases i n rental te rms, i f any , is a decrea s e i the 

gua r a ntee s and advances s ubmi tted by the exhibitors . 

By being a ff o r ded t he oppor tunit o f first tra e -screening 

the film s, ex hibi tor s can place a eek on he high 

. . 22 
gua rantees and ad ance s s ggested by te distributors . 

Increased co s ts a s a res t o he i abi · t to 

coo r d inate a nat i onal network televis · on ad ert · sing 

campa i g n with the f i lms na t ional release was a o her 

ma in argument put fo r t h by the . P . A. A. in opposition to 

the anti - b lind - bidd i ng laws . Pre iousl , ti s as been 

the so undest argume nt espou sed by the pone s o f 

21JDF - Si lve rman t o Hollander , Octo er 23 , 

? 2 1 - t·on "Anti - Blind- Bidd i ng - N ATO pub i ca i 
t • • • • . 11 b Jerome Gordon , PP . 

Leg is l ation I s Work i ng We ll , P~e s ident of . A. T. O. 
See Letter by Lar r _ R. o yer,

1 Oregon , Febr u a ry 6, 1980 , P· 

974 . 

1- 17 . 
of 
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bli.nd - bidding . This was recogni· zed 1 · ear y 1.n 1979 by 

Harv e y Ja y Rosenfield , a Georgetown • 
University law 

studen t, in h is anti - trust anal usi· s o f 23 
.1 blind- bidding . 

However , a year later the foundations to t his argument 

began to crumble when the ma j or stud ios came face to 

face with the reality that they must find sufficient and 

acceptable alternatives t o prime - t i me netwo rk buys . 

Co l umbia , with Close Encounters, nited Ar ti s t s wi th 

Apocal ypse Now , turned t o ninety second spots o n l ate 

night television to promote t hese f i lms. In t hese 

instance s the producers pur c ha sed from loc a tel e isio n 

sta t ions the exact co rre spo nding ai r time a 1 ac r o ss t e 

te l ev ision dial, so in e f f ec t the me s sage would get 

acro ss to the viewer regar d less of wha channe the y 

were v iewing . This me thod is ca led " roadb ocking " n 

the :narketing wor ld . These p rchases , ·hich are 

d O be hi h consid erabl y less than net ork buys , pro e 

successful . 
24 

Ev en thoug h there is evi ence to support that 

· d i'd ha ve to aba don so e of thei r some o f the studio s 

r.ational network c a mpa i gn s be cau s e of e a t i-b i d -

the ma J·o r d is t ri b tors admit that t e :O i dd i ng l aws, 
·gns ha s been 

e f fect o f the sta tutes on adver t is i g campa i . 

23 Rosenfie ld , P · 35 -

24va riety , Sep t ember 9 , 9 9 , p . :) . 
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star Trek and Columbia 

with Skatetown U. S . A. drooped 
. their national campaigns . 

still others like u · 
ni versal , with More Ame~1.·can - Graffiti , 

just re - allocated parts o f ' h . 
~ eir budget to purchase local 

television s pot s . 
However , the most important aspect to 

the disinteg r ation of the M. P. A. A. ' s advertising argument 

has been the ability of the distributors to substitute 

advert i sing campaigns d · uring the course of the television 

season . In other wo rds the dis tributo rs continue to 

2urcha s e network air - time in advance ba sed on their 

anticipated production schedules for the year. If a 

film is not ready for re lease by the time its network 

campaign is due to begin, then the distributor can erel y 

substitute one that is compete . This method of 

circumnavigating the advertising d ilemma poised b the 

state laws has created a "Catch-22" forte distributor s . 

Found within this "catch" is the ke t o the d isintegration 

of the advertising argument . The substitution o f 

advertising campaigns by the distributors is onl 

eff ective if the distributor is producing a sufficient 

number of film s . Thus if the d istributors contjnue o 

oppo se the anti - blind- bidding stat tes based on t he 

h they become suspect o f ho ding advertising theory , ten 
. 25 

b . a clai·m they do not like to recognize . ack production , 

Although the studio s admitted in 19 9 hat the 

effects of the anti - blind- bidding laws have been rare 

25 . t November 21, 1979 , p . 1. varie y , 
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on advert ising this wa s not th 

e case a year earlier. One 

s tud i o chief, Warner Brothers' Terry Semel, stated in 

1978 that because of these statutes spend i ng large 

amounts on media would be financiall y infeasible . Al so 

at that time Semel issued a strong denunciation at the 

thought o f further governmental interference i nto the se 

matters. This statement is characteristic of another 

argument a ga inst the anti-blind- bidding laws b
4 

the 

di stri buto rs . The M. P . A. A. literature abounds wit 

statements begging against further intrusion into their 

industry by government. Yet a close historical ana ysis 

wil1 show that not only ha s the gover ent contributed 

to the recent well-being of the distributors but the 

distributors themse lves have requested go ernrnenta 

interference into this di spute and other ind s tr 

26 
practices a s wel l . 

In the early 1970 's the Federal go er ent 

created a favorable tax she ter law tat stabilized a nd 

. d f ' l production among t e i n some cases increa s e i 

distributors. · 1 1 helpf 1 for Thi s law wa s particu ar 

Columbia which used the shelter to ease ou t f a $2 00 

26 . 8 19 8 . At the Ohio ~ial 
variety , November ' ' f ' d a decisions 

d. tri butor s testi ie 
witnesses for the ~s a fi mis not primaril_ 
~ade to invest or f i nan~e arding its arketing , 
mo tiva red by considerations rei · d bid o r trade-screened . 
such a ; whether it should be bin -
See Duncan , p. 43 . 
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In 1976 portions 
of this law were repealed . M 

any industry sources and film 

specialiS
t

s in the media wailed that production would 

decline drasticall y and Canada, because of its favorable 

tax lawS , would become the new Holl ywood as a result of 

the repeal. Neither of these prognostications have proven 

accurate . Not onl y did production from the independents 

increase following the 1976 tax s he lter revisions, but 

production from the ma jor distributors has not declined 

lt f th . . 28 as a resu o ese rev1s1on s . This resu ted 

because the 1976 law did not outlaw s helter s but ere y 

limited deductions to wha t investors actua ha e 

invested in the deal or borrowed with an obl i gat ·on to 

repa y . Thus in the post-1 9 6 period the movie deal s 

do not call for investor s to put p capita to produce 

the film, as was the case wit most pre - 1976 shelters . 

Rather toda y the studio pa ys forte f ' lm and then se l s 

f l· nvestors in a 1 · i ed par nership . it to a g roup o 

Pararnount's Urban Cowboy, Uni ersa • 
1 s F a s h Gordon , a d 

. a · h Plot of Doctor Fu anchu Orian Pictures ' ~T1h~e~F~1~e~n~1~s~_::.~ -=-~~~:::..::.::.:.--=.-=-...:..;_ __ _ 

are three recent exampl es oft is. 

27New York Times, Octobe r 23 , 19 , Section III , 
p . l : 4 . 

2 8 . t June 15 , 1 9 7 ' p . 12 . Va r1e y, 
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In 
th

e Fu Man~ deal Orian sold t he picture to 

some twenty- five i nvestors for $13 . 8 million . 
Each 

investo r agreed to pa y $60 , 000 
1
· n 

19 80 , the same again 
in 1981 , a nd $53 , 000 i n 1982 plu s an 

obligation to pa y 

about four pe r cent of a $8 . 7 million loan . What is so 

attractive a bout thi s deal is the accelerated depreciation--

150 percent o r two hundred percent of the straight line 

figure --i s u sed in the first year s of the picture's ife . 

The expe nd i tu res i nvolved in the actual di s tribution and 

marketing are i mmediate deductions a s wel . Ac ally it 

seems nobody lo s e s. The di stributor s reco p their 

production co s t s right away ad then turn a profit by 

charging the partnership a fee for handling the 

distribution of the film . eanwhile the investors ga in 

i romediate tax be nefits and--perhaps--profits a few years 

down the line throug h the flux of secondary re enue 

sources film s now have avai ab e . 
29 

h t benefl· ts t e ovie In addition tot ese a 

· · 1 f o rs rom go er enta distributors have enjoyed s mi ar a 

1970 , In 19 6 a tax - refo bil interfer ence in the s . 

as pas sed·, for movie production export earnings 

allowing a fi v e - year grace ~eriod, \hie t e ind stry 

29 . k "The ew Breed of .o ie and 
Bu s ines s wee · 19 o p 15 

.. 11 September 22, , · · Cattle Tax ShelLers . 



expected at that time to 
30 annually . 

save 
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$1 . 5 billio n in taxes 

In the same year a F . ecteral court overruled 
a 1975 Federal Communications 

Commission order barring 
the d istribution o f movies to 

pay- T.V . thus freeing 

another avenue for secondary 1· f d' ' b 31 ncome or the 1str 1 utors. 

Following the so - called tax repeal of 1976 the di s t ributor s 

were seemingly fo rced to find new means of producing 

their films . In this quest they created an organization 

called the Cinema Fund in o r der to seek financial 

resource s from the Federal Government ' s Small Busine s s 

Administration under the high- risk business section . 32 

In the Spring of 19 9 , while the M. P . A. A. was 

busy attacking the a nti-bind- bidd ing statutes ith pleas 

fo r no more governmental inter ference , Jack alenti and 

o ther members of the M. P . A . . hierarchy ere in ashington , 

D. C. pleading for the Department of Justice to · ntervene 

in thi s di spute once again . On March 9, 19 9 Va ent · 

and the M. P.A . A. entourage met with Assistant Attorney­

General Richard Fauretto to propose three so tions to 

Toda only to of hese the blind - bidding controversy . 

proposals are known. In the two nown proposa s there 

wa s l ittle innovation or s ubstance ttached to 

30 l ay 20 9 6, p . 2: 3 . Wall Street Journa ' ' 

31Wall Street Journal , April 15 , 197 6, p . 7 : 1 . 

32 . 0 tober 23 1977 , section III , 
New York Times, c , 

p. ~:4. 



186 
the aolutions. The f' 

irS t suggestion dealt with reverting 
back to ~he 1968 st ipulation and operating under tho s e 

Provisions . The seco · d 
na ealt with mino r modifications 

in either Paragraph 11 (7 ) or ll (8) 
of the Paramount 

decree . 

After o ffering the s e solution s the M. P. A. A. 

repre s entatives then set fo rth fo ur reasons on why the 

Federal Government s hould intervene into the blind - bidding 

probl em . Among the justifications for this request the 

M. P. A. A. claimed that the anti - blind-bidding s atutes 

al so proh ibited other l i censing prac ices as wel ; that 

~arginal exhibitors wou d be prec ded from competition 

withou~ the abili ty to offer uarantees · n their bids ; 

that some of the state aws require open- b ' ddi g ~hich 

may result in price setting, plus the aws fac · itate 

product splitting . Fauretto an the Depa rtment rejected 

the M. P . A. A. ' s pleas for interference . 

have co ntinued to maintain since that t 

is sta d they 

33 e . 

Also during the course of the Ohio case the co rt 

ess restricti e requested that the distributors provide 

alternative s to the anti - b ind- b ' dding sta e . the 

Spring o f 1980 the M.P . A. A. 's team of aw ers presen ed 

e ed "frivo ous ." a proposal that the s tate 's attorne s 

the distribut rs woul a e Ac cord ing to this proposa 

33 b Richard Bi ik , .nti-Tr st 
J DF _ Memorandum Y 

Di vision Attorney , April_), 979 · 
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the state provide tax rel· c 

ieL or bu siness subsidies to 
the smaller exhibitors in order 

that the y ma y bid more 

compe t itively wi th the la r ger chains . 
In thi s sc heme 

the i ncreased revenue d i' rected to the 
di stributo rs from 

the tax relief o r subsidies would foster increa sed film 

Production o n their part . 34 h' T is pr oposal wa s clo se ly 

aligned with the argument Columbia's Pre s ident Abe 

Sc hneider put to Maurice Sil ver an in 1967 . At that time 

Schne ider told Silverman that blind- bidding wa s nece ssary 

because the revenue generated as a res t va s re:n ested 

back into increased fi lm prod ction . 35 Howe er , it ha s 

bee n quite apparent that since Schneider's comments that 

the s tud ios have not in fact rein ested o increase or 

even stab ilize production. Thus Du can was forced to 

dismiss the distributor ' s proposal ad proceed with the 

36 case . 

The M. P . A. A., also during the ourse of the Ohio 

ca s e , attempted to pro e that the proposed sat te as 

in viola tion of the Federal a ti - tr s aws . The 

argued that the encouragement of prod ct di stributo r s 

splitting, open bidding , and 

of gu arantees we re in fact all 

34Brown, pp . 23 - 24 . 

he i itat · on o n ~ e se 

iolations of anti - tr st 

35JDF - Silverman to Ki gore, May 3 , 96 . 

36Brown, Ibid . 



1aws. In his final opi . 
nion Duncan dismi ssed each o f 

these charges. Concerning the use of guarantees as a 
competitive tool Duncan t sated: 

under prior practice . 
large exhibitors who ' it was norma l l y onl y t he 
guarantee s . th were able to pay la r ge 
Act tends to ~ut e ~ -~~arantee provision of the 
foot ing with each ~t~eitors on a more equal 

r . 

on open-bidd ing Duncan stated: "The open d isclosure 

serves to remove the susp ;c;on · •. inherent earlier ... 

188 

and seems to eliminate the poss1.· b1.·1;t • deals would not 

be made in an open competiti ve market. 113 7 

Even while the case was being heard in Columbus 

sub sequent events in other states proved ot er . P. A. A. 

claims against the statute s false . ot onl ha e there 

been no instances of film s being ithheld to states 

because of enactment of anti - blind- bidd · ng aws , neither 

have production si tes been denied to states ith 

prohibitions toward s blind- bi ding . his latter stra eg 

proved to be ver y hollow on the part of the . P. A. A. 

because they do no t exercise any control ha soever over 

the scheduling of production sites. o i 1 stra e his 

point , one has o nl y to look at the state of Idaho 's 

production results for 1980 . In 19 9 the state passed 

et Cli. t its statute, identical in content to Ohio 's, 

Eastwood's Bronco Billy and parts of nited Ar t iS t s ' 

37 ouncan, pp. 68- 74 -
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Heaven ' s Gate were filmed ther e in 

1980
_38 

From 
th

e legal scrut i nization of Judge Robert 

Duncan a
nd th

e hi s to r ical anal ysis , many of the M.P . A. A. 

arguments again s t anti - blind- bidd i ng statutes failed . 

Argument s such a s the increase in production cost s, the 

potenti al fo r fi l m delays, the anti - trust violations, pleas 

for no more governme ntal interference , and t he inability 

to coor d i nate national advertising with national re l ease 

schedule s ha ve all been proven unfounded or historica l y 

inaccurate . Yet on the other side of the issue the 

exhibitors , i n their arguments for the legislation , and 

N. A.T . 0 . both have been j ust a s gu ilt i their inter ­

pretations of blind- bidding 's past . 

The most glaring historica i ace rac on the 

part of N. A. T. 0 . is seen in their effort to convi ce 

state legislators and the edia that blind - biddi g is a 

recent phenomenon that became w·despread n e earl ~ 

1970 ' s . Thi s is best illustrated i nt e inconsiste cy 

of the exhibitors t rade or ganiza t i on's 0 

on the practice . Acco rd ing to one 

stat · stics 

. 0 . memorand 

blind - bidding began to proliferate in in J anuary 1980 , 

1973 . To substantiate thi s . A. T. 0 . sta t es tat bo h 

were blind- bidding se enteen Paramount and Columbia 

t respective ly of percent and fifteen percen 
e·r 

38 . . "Anti - Bl i nd - Bidding 
N. A. T. 0 . publicati~n 3 see le tter b_ Roger 

k · well P· · Legislation is Wor ing ' . o. 
0

c Idaho. 
Davenport , Pres ident of . A. 
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products in 1974 but by 1977 the 
frequency increa s ed to 

100 percent and e 1· ht g y- five percent respectivel y . These 
figures are in ob · 

vious conflict with those Peter Fishbein , 

N. A.T.O. 's counsel , presented to 
Maurice Silverman in 

Julv 1973 and to Judge Palm' · • - 1er1 in ovember 1974 . Based 

on these statistics the maJ·or d ' t 'b is r1 utors were 

blind - bidding almost ninety percent of their product 

between 19 70 -1973. Thus it is difficult to accept the 

co ntention of the Januar y 1980 memorandum that blind­

bidding began to proliferate in 19 3 , when the Fishbein 

report is taken into consideration . 39 

The inconsistency in interpretation of the 

frequenc y of blind- bidding by . A. T. O. ha s not been 

detected by either the state ~egislators or the media 

largely because the Fishbein figures ave never been 

published until now . This is ot to say hat e ' ther o& 

the t wo sets of sta tistics are invalid; instead it 

serves better toil ustrate . 0 . 's islead'ng of the 

state leg islator s in this area . During the course of 

the various state battles, . A. T. O. and its state 

cha pters continuousl y misled state egis ators o how 

old practice actuall y is within the ind stry . Thi s 
the 

is best in one of the . A. T. 0 . lobb ist's 
seen 

39 11 ethods of Distributing 
0 Memorandum on N. A. T. . heatres," Jan ary 10, 

~ot i on Pictures to Motion Picture 
1980 , p . 1. 
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publications in Tennessee. 

The booklet stated that: 

"HiS t oricall y , blind- bidding had no t been necessary in 

t he mot i on picture industry . Prior t o 196 8 , t here was 

practicall y no blind- bidding. This is 

characteristic of similar literature dis t ributed by 

N. A. T. O. sponsored lobbyists since 197 6. ot onl y did 

t nis igno re Silverman's 1966 s tudy , wh ich found over 

fo r ty percent of film produc t s being b i nd- bid , but 

tended to create an i mage t hat the pr act i c e wa s rela tive l 

young rather than being a pa r t of the indu s tr born out 

of the Paramount decisions t hirty year s ago . On th is 

matter the M. P . A. A. lobby is t s have been h's orical 

accurate in stating t hat bl'nd - bidding has been i 

existence for a considerable period o: 
0 ime . 

Found within t he core of the basic, .. . 0 . 

l obb ying strategy , t he i n- s taters ers s the out- of -

sta t e rs o r the big guys ver s s the little g 

mo st f lag rant ex amp le of mi s repr e sentation o 

· Th i· s s tra teg e o ed b ' · o f blind - b idding . 

s , is t ei r 

the i ssue 

. 0 . is 

similar to the interpre t a t ive approach used b· a school 

. . k s ~he progre s s of historians nown a ~ 
e s . I · th'is 

. · s on economic causation and approach the emphasis i 
he 

. Tennessee : A otion 
4 OMemorandur:1 '> eed~~ ~~ El i rn i na te Gro ss Re s tra i n t s 

Picture Fa ir Competitio n _ heatre Bus ine ss," b 
o f Trade i n the Motio n Pic tu~e. t to ennessee , p . 3 . 
Dennis Clinard , N. A. T . O. Lob is 
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issue o r story is presented a s at wo - way conflict. The 
shor t comi ng s of thi s 

appro ach are that they ignore the 
other elements and part' . 

ie s involved in the story . 

consequen t ly N.A To ha . . . s pre sented their ca se a s 

exhib i to r ve rsus dis t ri but . or wi th the empha s i s on the 

pig -in- the-poke aspect of th . e practice . Although this 

s t rategy has pa i d off hand somel y ~or N. A. T. O. in nineteen 

state s a nd a cons titutional challenge , it beclouds the 

issue a nd ignore s the real detrimental effects of 

bl i nd - b i dding . Independent di stributors and exhibitors 

are s lighted and somewhat overlooked, yet will be 

deepl y affected by the outcome of the iss e in the 

N. A. T. O. presentation . Labor in the American film 

industry, in which the vast amo nt of employed talent 

will be deep l y affected by its outcome as well , is 

totally ignored in . A.T . O. 's progressive interpretation 

of blind- bidding . Thus . A. T. O. 's two - wa interpretation 

ha s succe s sfull y bec louded the iss e b ignoring other 

vital elements involved in the saga , and with its emphasi s 

on the p i g - in- the- poke argument attention has been 

drawn away from the rea l detrimenta l effec s .o f · he 

practice . The s e are : the egree of iscr ' mination 

inherent in the practice, suc h as the commit ent of 

playtime so far in advance and its ram ' fication s towa rds 

i ndependent d istributors and exhibitors, ad the threat 

hedule s without substitut ion 
of pull - outs from release sc 



or redre s s fo r exhi bito 41 rs . 
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Intere St ingly the M. P. A. A. does not a t tack th is 

strategy by N. A. T. O. Ra ther they reli s h i t and i n so 

do ing t he y contribute 11 
equa y to the mis l ead i ng of 

leg islato r s, media , and the public on wha t i s ac tually 

at stake with the bl i nd - bi dd i ng contr a ersy . The rea sons 

why t he M. P. A. A. condone s and part i c i pates in the . A. T. O. 

Pre s e nta t i on a re c lear . ni· r s t th p A d · r , e . . . . . oe s noc 

want t he o ther element s invo ed in the stor to be 

heard o r a nal yzed . If the ramifications toward the 

indepe ndent d is t ri butors and exhibitors and abor were 

gi ve n t heir true at~enti on at testate bat es the 

statu s quo wi th i n the .1.P . A. A. ' s distrib t 'on ra ks and 

N. A. T. 0 . ' s ex hi bi tion ranks wou d be threacened . Betveen 

the two , a l most $3 billion annal is ·v ided among 

seven d is t r ibutors and fifteen percen oft e to a 

exh i b i to rs i n the countr: . 
2 Seco d , becau se of the 

N. A. T. O. empha s i s on the pig - in - t e - po e arg 

M. P. A. A. ha s been afforded one effecti e mea s 

comba ting t he anti - blind- bi ding ba dwagon . 

ent t e 

n 

is strategy 

. . 1 · i - che - poke a a og _es lend s itse lf to s im ar pig- he . . P .. A. 

41 ,, . ht ap " A Canadian Broad asti g 
i g c ' Ar 5 a d t e Profit 

Rad i o Show , Par t I - "The 
Troubl e i n Hollywood • " 

ompany 
dotive : 

42 • long i g ored , are ow 
These r ami ficat i ons , · d tr One of 

. d ntl from the in us - . 
bei ng a na l yzed indepen e _ - .b tor ' s reaction s toward s 

• d the d1.s tr1. u . the s e anal vs i s an _ . 1 in the concl sion . 
it , is d is~u ssed i n detai 
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l ikes to introduce in 

the state batt l es t o prove that the 
exhi bitors are n t 0 the onl y ones who blind- bid in our 
soc iety t oda y . Most of the M 

. P . A. A. 's ana l og ies are 
weak. Those analogies d 

ealing with o r dering items fr om 
sears or Wards i g nore the fact tha t these peop l e can 

command substi t utions o r redress h w e n not satis f i ed . 

The mo st e f fecti ve ana l og ies are tho se invol i ng 

comparisons to a publ ishing company contract·ng a 

writer f o r a book o r a a reco r compan contrac ting an 

artis t f o r an album. 

In summatio n t he r e a r e sti la few points that 

meri t a ttention in t hi s a nal sis . During the course of 

the state battles, . A. T. 0 ., in one of their reason s for 

ur g ing for trade-sc r ee ni ng , argued that · twas needed to 

prevent the unchecked amount of obscene fil s from 

ente ring some communit i e s . his argumen is on a id 

to a point . I t i s true tat exhibitors forte ost 

pa r t have been c onsi s tently isled abo ta i ' s co tent 

f r om t he story line s in the blind - bi dig process; 

howe ver, the d is tr i butor s have not ice sed a f x of 

the obscene p roducts through blind- b "dd "ng o er ears . 

In fact of t he 23 3 X- rated fi ms prod ced i the aS t 

b ies ade on~ nineteen decade, the M. P . A. A. mem e r compan 

o f t hem. for t he mo s t part , were trade ­
And t hese, 

. 43 
scre ened prior t o l i censi ng . 

43 . . ovember 6 , 19 9 , P · 2 · va ri e t:. y , 
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Closely aligned to the N.A . T. O. claim that 

blind- bidding is a 
recent development is a point made 

t~at blind- bidding was a 
"moot quest1.· on " · h 1.n t e earl y 

1970 's. A past N. A. T . O. President, A. Alan Friedberg , 
comment i ng on why the 196 8 s t iPulation was not renewed 
in 19 75 stated that 11 

• the whole question was moot , 

since in effect there was 
little or no blind- bidding ." 

No t onl y has th is thesis demonstra ted that whole sa e 

bl i nd - bidding was in ef fect during that period , but it 

ha s also documented the intense lobbying efforts on the 

part of N. A.T. O. between J ly 1973 and February 1975 to 

al ter and modify the stipu ation because of its 

widespread practice . 44 

During the earl stages of the anti - blind- bidding 

campaign the M.P . A. A. argued · t wou be faced with a 

ma ze of varied legi slation from state to state 

compo unding the di str ibutor's production problems . he 

earl y history of . A. T . O. 's ecision to seek re ief at 

the state level d ispells this clai . From the orig· al 

model bill d eve loped by Fi s hbein nineteen state laws 

orig inated . Now the . P . A. A. argues that the legi s lation 

is t oo similar rather than too diverse . c ose 

the laws reveals that tree states (Ohio , examinat i on of 

Pennsylvania, and Idaho ) contain restrictions towards 

d4 the Premeire magazine 
- See Supplementa l o n 980 ~ . A. T. 0 . Memorandum . 

a rtic le to the September 12 , 
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guarantees and advances pl 

us open biddi ng procedures. 

fo ur more states contain open- bidding laws but no 

applications toward 
guarantees a nd advances . The 

remaining twelve states simpl y proh i bit bl ind- bi dding , as 

t he y all do , and provide specific bi dd ing pr ocedures as 

do the other sev en. 45 

It has now become appa rent from this analy s i s 

t hat after almost f our years of pub l ic debate o th is 

issue both the M. P . A. A. a nd . A. T. O. have made gro ss 

erro rs in their historical p r e sentations of the bl i nd ­

bidding problem . By do ing thi s both the s e i nter ependent 

arms o f the industry succe s sf 1 y isled the legislators , 

media, and the publ ic on t e tr e rarnifi ations involved 

with t he pr actice. I n accomplishing this both istribution 

a nd e x hibition ma y have contributed nega 

f uture health of the industr . 

e to the 

4 5 AT O 's Anti - Blind - Bidding Leg·slatio 
See N • · · · . . all t e state aws are 

Pac ke t , Oc tober ~979 e~ i tion , Thi s point as also brought 
r eprinted in t heir enti rety . D ncan after rev · ewi g 
up i n t he Ohio ca~e . ~udge _ u fr~m t e distrib tor s on 
vari o us inter-office di rec t i e s luded t ere was ver 
how t o de al wi th_the laws, con~ne Paramount executive 
l ittle variance in the _laws hat the legis ation was . . 
admitted dur~n9 t he _ t r ~~; i ~ problem aspect ... prohib i t 
"basica l l y simi lar i n 
blind- bidding ." See Dunc an , p . 



EPILOGUE 

The reasons why blind- bidding must be ter inated 

lie in parts of the whol e . h 
Te fact that the nation 's 

exhibitor s have had to l icense films since 95 sight 

un s een is onl y one small j stification forte 

abandoning of this practice. The irony of the situation 

is that the exhibitors contributed significan l to the 

pl i gh t that they now seek to correct . he nation ' s 

exhibito rs became willi g par~icipants to he practice 

from the start because of "g reed and apa " according 

to o ne past N. A. T. O. president . B becoming part'cipants 

in the practice they also endorsed the other ore far 

reaching elements of the pract· e, e . g ., the g ranting 

of long playdates or r ns so far in ad ance , g arantees 

and advance s . With this endorserne t t e exh . bi ors, 

e unbeknowingly to them , beca e partners wi 

distributors in creating sig nifi at barr · ers of en ry 

to new film makers, new artists, ne exhibit rs~ ad 

In essence the exhibitors, wh ich ha e new distributors . 

now crit i cized the distributors for over ent - fie 

1 · company - Radio Show 
Canadian Broadcastin{ ft e Profi~ .oti e : 

Ni 3htcao - Part IV · - "The A~ sf ~er referred to as 
:::-Tr- o=--1-ub-l~e =--" in Hollywood · " Hereina 
Nightcap- CBC . 

197 
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years for creating a film h 

s ortage, contributed to the 
succes3ful retardation of 

many possible avenue s to 
increased film production. 

As the distributor's 
divo rcement from cooperative 

theatre management proceeded d 
un er the direction of the 

paramount decision s in the late 195 
O's, the nation's 

exhibitors became more aware of the economic imbalance 

the practice had created. Unable to convince the 

di stributors of this situation the exhibitors turned to 

the Department of Justice beginning in the 950 's &or 

assistance. At first complaints towar s blind- bidding 

were few because at that time the first - r n houses · n the 

large metropolitan markets were the on y ones affected 

by the practice. Those exhibitors w o were int e 

outly ing markets or sub- r n out es were al owed to 

trade-screen their products in ef ect rom he resu ts 

experienced by the first - r n exhibi ors . 

the early 1960's with divorcement compete 

Hoe er, b 

he J stice 

Department noticed a sharp increase 

complaints directed against the prac e . 

e er o f 

subseq et 

a o er ha f investigation uncovered in 1966 

exhibited in the nation 's first - r n 

e :i ms 

arke s ha bee icensed 

through blind-bidding . More i portant y e Oepar ental 

deg ree of discrimination in olved off icials d iscovered a 

ran counter to the Pa r a ount in its procedures which 

decisions. 
investigations he Department Following these 
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became sufficientl y . conv inced of th e need to reduce the 
frequenc y of the pra t· 

c ice that they entered into a series 
o f court ordered t · 

s ipulatio ns in 1968 with the defendant-

distributors to accomplish this goal . 
By 19 3 the 

Department became aware t ha t a s 
a d irect re sult of its 

interference the practice had actually increased 

drama ticall y rather than being reduced . The whole sale 

introduction of the 48 - hour cancellation cause , at the 

De?artment's insistence , caused the red ction effort 

to backfire. The effort failed so iserab y that b 19 5 

the Department decided to wash its hands of the who e 

matter by instituting a hands - off polic 

maintained to date. 

at it ha s 

In the meantime the nation ' s exhibition industry 

wa s experiencing major ransforma ions in its s r cture . 

The transformation began i he ate 1960 1 s and wa s 

complete by 1972 . he cause of this ra sfor a ion s 

a~tr ibuted to a dec ision ade by the mo ion pict re 

producer - distributors to address one of e ost 

fundamental public criticisms of its istr'b tion po icies. 

Thi s dealt with the long dela_ betwee t et " ea fi was 

shown in t he first - r un ma r kets and the t· e ·t reached 

the sub- runs markets where a large segrne t of e 

mov ie- go ing public resides. 
To correct his predicament 

, . t companies gradual tne motion pie ure 
promoted many 

exhl.. bitors to first - run stats . 
of the se sub- run 

Thu s 
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mor e and more Ame · 200 

ricans were g~ .... anted 
first - r un status 

in their mov i e - going expe rience . 2 

Naturally as these sub- run exhibitors began to 

enjoy the be ne fits of f i r s t - run t 
s atus the y also began 

to parti cipate in the prevalent licensing proced re that 

goes hand - in - hand wi th first - run status . Thi s procedure 

was blind - bidding . This tran s for ation coincided wi th 

the Department ' s unintentional wholesale appr ova of 

blind- bidding with the stipulation and its 48 - hou r 

cancellation clause . Sudden y more and more co unities 

became affec ted by the blind - bidding practice , and 

it cau s ed the first great wave of pub icity generated 

by the phenomenon in the mi - 19 O' s . Consequentl , 

blind- bidding has been pre s ented as either a recent 

development or a resurrecti on of a ong ago d · scarded 

practice. Neither is correct . 

The mov ie distributors realized so e ime ago 

that blind- bidding its films · nto t e at · on 's t eatres 

wa s advantageous to their interests both practica 

and economicall y . fl. s si ce In realit al e er 

be g innings of the induSt r were i ensed bid ~o the 

exhibitor . In t he pre- Para.mount decis ·on s as fi s 

were . d i g , co ex ibitors 1 . d bli"nd known as blin - se icense , 

block- booking. in large blocks, or Fol ow · . g the 

of Justi e out awed Paramount decisions the Department 

2 . t Auqust 9 , 19 8 , p . 3 . va rie y , -
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b lock- booking and replaced it 

with competitive licensing 
on a picture - by- picture to theatre- by- theatre basis . 
forced to adapt to the d' . 

se irections the distributors 
adopted and maintained the · • 

principles of blind- selling 

and together with the Paramount decision ' s manda t e fo r 

competitive licensing the two together conceived and 

fathered the practice known a s blind- bidding toda . 

Co ntributing to the growth and t e seemingly 

ac ceptance of the practice wa s the absence of a strong 

unified voice for all exhib'tors . Because of the 

monopolistic cooperative theatre managemen prevalent i 

the pre - Paramount days o strong exhibitor organ · zations 

developed . As a result it was not til 966 t'at the 

National Association of Theatre Owners ( . A . . 0 . ) felt 

representative enough to speak ou i opposition of the 

practice. Behind the efforts of . A . . o . and other 

exhibitor organiza tions t e battle o proh ' bi blind­

bidd ing g rew to where in 19 6 , with litt e alterna ive, 

the y turned to the state egislat res for rel ' ef . 

Becau se of the Department's hands off po C 

rapprocheme nt between the two giant a soft f! ind str 

is non- existent . Consequent testate batt es 

t Unti. 1 the Ohio case rea hes co ntinue , at leas 
e U. S . 

Supreme Court . 
t q o .,ithin In the meantime the sta s 

bl · will remain 
th . d t a nd the movie- going pu ic .e in us r y 

unchanged. 
that the sit atio That is to say 

wil be 



"Heads they win ; tails we lose." 
20 2 

Distribution and 
exhibition will continue t • 

o win as they divide up an 
almost $3 billion in receipts 

annually, and the mov ie-

gc ing public will continue to lose out as they experience 

a lessening in their f reedom of choice on vhat ovies 
' 3 they can view. 

In order to avo i d this pligh t t ere us t be 

either an increase in f i m production on t e par of he 

M.P . A. A. companies or the total elimination of blinci­

bidding . By striking down blind- bid · ng and inst · uting 

trade - screening in its place the doors of entr w·1 be 

left somewhat ajar fo r independe nt prod cers and 

distributors to compete for pla dates ore eq all with 

the M. P . A. A. companies . There are oti eab e si s 

today t o suggest t hat modest increase i fil 

production is already in the e e op en n 9 9 , 

· th t 9 O ' s, the fo r the first time since e a e ajor 

di st r i butors produced ore fil st t e pre io s ear. 

t d · 980 s el This feat wi_l be repea e in 

' bl exnlana ions fort is There are several poss1 e ~ 

sudden turn in increased prod ction on t e p =t oft e 

3 ( h. ) Ci tizen- ourna , .1arch 5, 
Columbus O i o f ind- biddi g 

6 : 1. In this editorial in su~io~~r~ra ed t e fight 
leg islatio n the Citi zen- Journ · 11 ood st dios 
between the Ohio exhibitors and ~he Ho 
a s "Head s I win ; tails you ose . 

9 8 , 

4 2 198 0 0_ . 5, and 
· t Janua r y , ' Va rie y , 

December 5, 1979, P · 5 · 

ariety , 
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major distributors. 

For one it serve s to counter the 
N. A. T. O. claim that th d' · 

e istributors are involved in a 
cartel to hold down production . 

Also coinciding wi th 

the state battles since 1978 the distr ibutors 

experienced a wave of adverse publicity which an increase 

in film production helps to counter as wel . During 

this period the image of the di s tributors s ffered 

through a Securities and Exchange omrnission in estigation 

into the studio's accounting figures , the Da id 

Begelman Affair with Columbia pictures, the bind- bidding 

problem, anti-trust accusations by the ational 

Independent Theatre Exhib ' ors (a 5,000 nit or gan ization) 

and the analysis and co c sio s of the ashi g on ask 

Force on the Motion Picture Ind str 5 

The most imper ant oc these ac ions aga st t e 

studios other than the bl ' nd - biddi g proble vast e 

publication of the resu ts oft e ashing on 

on the Motion Picture Industr in J ne 19 8 . 

ask Force 

e ask 

Force , which began their std i Ja ar 978, performed 

a standard structural anal sis of the otion pict re 

industry the same a s do attorne s i anti - tr s ases . 

The members of the Task Fore sing · format on from 

d t de J·ourna s sue both the M. P . A.A . an ra 

fitted " concluded that the i ndustr y 

SN. htcap - CBC radio s how . 
l lg 

as 

eat into 



the ol i gopolistic mo ld w1.·th 
di scernable if latent 
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monopoli stic tendencies."6 
The eighteen page report 

wa s th e first major wo r k to 
recogni ze and properl y i dentify 

t he d ifficul ty of entry i . th 
nto e current market for 

independent d istributor s. 
Acting a s one of the barrier s 

to this entry wa s blind- b1.' dd 1.' ng . 
The report launched 

attack s on those various elements which are charac teri stic 

to oligopol istic i ndust · 
r1.es, e . g ., product differentiation, 

uniformity in terms, di stribution of income, price 

stability/ ful l employment , and entr . 7 

When t he report was made publ ic in J e 19 8 the 

Ohio bill wa s currentl y being con sidered in the Senate 

Committee . Copie s of the report i d become a ai ab e to 

leg islator s in Ohio , as wel as ot er states cons ider i g 

similar leg is lation . Undoubtedl the i pac o& e 

analysi s contributed to the ltimate passage of the Ohio 

law and subsequent bi l s in other sta es . e fi ding s 

of the Task Force s ubstantiated ma oft e ex ibito r 

claims against the distributors, and as a res 

came to no o ne's surprise tat the sta e 's at or e_s 

k Force 's concl si0n~ into attempted to enter the Tas 

evidence at the Ohio onstitutiona 
8 

est case . 

6Letter from Frederic Schwartz, embe r o 
ber 28 , 1980 . Ta s k Force , to author, .ovem 

7 F pp 4- 18 . Ta sk orce , · 

8 r Brown, P • · 1 • 

the 
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On the other hand the M. P.A . A. and other indus try 

sources re sponded negat i vely towards the Task Force 's 
conclusions . Va r iety devoted 

over one and one - half page s 
to its attack on the Report . h 

Te indu s try ' s leading 
jour nal called the Ta s k Force 11 

. . in tone , style, 
and content , 

sounds like a fluffed up, campu s-

flavored freshman term paper wr i tten by a chi d of an 
' ' "9 

exh1b1 tor · Unknown until now is he fact that Variet_, 

prior to its attack on the Report, was ade aware by the 

Task Force that its conc lu s ·ons vere ba sed are on 

information di r ectly from Var i et , a fact ariety 

neglected to tell its readers in its criticisms of the 
10 

Report . In May 1980, William ix , associate co sel 

to the M. P. A.A. , in a letter to Richard B'llik , n 

a ttorney in the Ant i - Tr st Di ision, wrote he fo owing 

co ncerning the Task Force : 

. self - appoin ted private gro p of i a· i ua s 
issued an ex - parte "ana s · s" of the o ie ind str 
It i s riddled with mi ss tatements ad shak ata 
but has been given some credence by ?eop e 
unfamiliar wi th the industr . If tis repor is 
o ffered a s proof of a produc shor ta here are 
numerous areas it i s vu nerable 

In demonstrating the degree of concern he 1. P . JL A. 

the Report ' s fin · gs , stil l possesses ove r 

. th product shortage attempted to attribute e 

9 l 5 , 19 8 , p. 13 . variety , Ju 

ix a so 

comp a t s 

lo Frederl· c Schwartz to author, Letter from 
Novembe r 28, 1980 . 
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to the Report . 

In fact these complaints have been in 

existence as long as blind- bidding _ll 

,,,he T k 
~ as Force had been founded by Frederic 

Schwartz, an attorney in the Uni·ted States 
Transportation 

Department a nd a counsel to a number of film artists and 

film organizations. Th 
ere were five orig ina me bers 

at the outset, each of whom had a direct interest in 

the film industry. In the final preparation of the 

Repor t only three members were in participation . They 

were Schwartz, John Larmett, a leg islat i ve aide to 

Senator Gaylord elson (D- isconsin) ho had bee involved 

in the theatre for eleven ears, and E ia s Sa ada, a 

forme r archivist at the American Film Institute and 

now the Director of the Motion Picture Inforrnat · on 

Service . The orig ina l f i ve member s bega eekl meeting s 

in January 1978 in order to" er sta ize and g· e 

focus to a number of di sag reements wi 

picture industry with the hope tat 

he o io 

e co d e 

re solved and the industr_ strengthe ed thereb_ ·" 

several sessions it became clear to se eral of 

After 

e 

members that there did indeed exist cer ai barriers to 

11 . ssoc · ate oun se l to e JDF - William ix, t 
. · 11 · k ttor e , Anti - rus . 

M. P. A. A. , to Richard Bi ~t,is not k O n at tis tie 
Divi sion , May 2?, 19~0i · k ' th any informat ·on that would 
if Nix did furnish Bi~ 1 w~ the Ta s· Force . In over 
d iscredit the conclusion~ 0 

. the p . A. as not 
two vears sinc e its publ~cationto sugg· e~t otherwi se. 1 

. d y evidence publicly provide an 
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entry into the market fo · d 

r in ependently produced films. 

At 
th

is point Schwartz suggested the use o f the anti - trust 

model to test the 01 · 1· 
igopo istic characteristics within 

the industry . 12 
By March 1978 with the model completed 

the analysis was performed . The model followed a three 

step process : a study of the industr 's str cture, its 

conduc t, and its performanc e . 13 On May 1 , 19 8 a f i nal 

dr a ft was completed and circulated to the original five 

members . With three members willing to place their 

signatures to the results of the Report it wa s re eased 

to the press thro ugh Congressma n Edward Marke , member 

o f the House Commerce Committee , who turned it o e r to 

the Federal Trade Commission . 

From recen t deve opment s in the motion picture 

industry the effects of the ask Force ca be seen e en 

today. Movi e production began to ncrease immedia tel y 

followi ng the release of the Report, an even tho g 

· h b · d b1.· aa1.· n in passi g i has the Report dealt wit in -

been seized upon by exhibitors to i e crede ce to their 

anti-blind-bidding batt le, and more i por at Y t ha s 

convinced other conglomerates chat a emand for · · 

are now en erin product s ex ists and as a result some 

12Schwartz to author, ovember 28 , 980 . 

13Mernorandum f r om Schwartz to 

Ma re h :i , 19 78 . 

a s k Force embers , 

June 9 , 19 8 , p . 5: 4 . 
14 W,~!_!__:S~t~r:..'.e~e~t~J~o=1uvrDn=-:a_ N, 2 8 9 8 0 :..:.. ovember , · 

See also Schwartz to author , 



~he market . This is seen by th 
e recent dec ision of 
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Tine- Life to enter into 1.c i·lm 
production . 

I t is because of this last poi' nt 
that the entailing 

of the Task Force ' s history merits so much attention . 

The se conclusions, outlining the, · f 
carriers o entry and 

the demand for product, represent a defini te threat 

to the statu s quo within distribution . ot since the 

Paramount decisions has the ol ' gopolistic a spects of 

distribution been so convincingly exposed . To 

distribution thi s meant a possible threat of competition. 

The intense competition already inherent in istribution 

became mo re acute as the publication o~ he ask Force's 

conclusions coincided with the b ind - bidd . g batt es 

at the state level. It became apparent o the distributors 

that if the anti-blind-bidding campa · gn ga i ed n 

momentum and trade- screening became a prereq isi e o 

film rental s, then other s co d compe e eq a ith 

the majors for playdates . h · s is he reason h e 

industry attempts quietly to discredit e as Fore , 

because it alerted others tote 

production . 

This fear of upsetting 

eed for ore fi 

hes a Sq O it i 

developments fo lo i g industr y is apparent in recent 

E ier i this the publication of the Task Force. a 

. f . to the distr · butors in 
thesis the financial bene its 

the 

. d pendent film pro ject was . lustrated . 
distributing an in e -



209 Howeve~, there ar h . 
e ot er Justifications besides mone tar y 

for this action . 
By successfu l y picking up an 

independent production the 
d istributor prevents another 

distributor from competing with hi m at a later date . 

This fear o f competition can be illustrated by ook ing 

at Co lumbia ' s recent r eco r d t d' 
a istributing independent 

project s . From 1967 to 197 cl b' o um ia on y di s tributed 

two independent films , but since then then ber of 

· 15 f ilms distributed has increased to twe ve . 

Recent action by Warner Brot ers f rther 

substantiates thi s fear of psetting the status quo . In 

January 1978 the top f ie exec ti es for · ted Artists 

br oke awa y and formed their own fi compan a ed Orion . 

This d i vo r c ement was fostered by the r stra ions 

experienced in dealing wit a conglo erate ad its polic i e s 

plu s the inability to prod ce the q a es of f · s 

t he y de sired. The other istributors, aware at or ·on 

be ab e to with its expertise and exper·ence vo 

acquire the talent and re sources necessar o prod ce 

film s , sought to prevent its entr i to d ' s rib ion . 

15Ni ghtcap - CBC Raio Show . is fact be rs 

Conclusion of the Task Force that out the . . s a resul 
and d istribution will increase a d 

ket place has area competition The mar . 9 9 
this by the . upswing in films since . 

prod c ion 



Before their first f ' l 
i m was 

produced Warner Br others 
acquired the d' 

istribution rights 
to their f i lms. 

the announcement f . , . At 
0 t:nis de · • cision Warner Brothers 

practically admitted th . . 
eir mot i va tional factor wa s a 

fear of competitio 
. n. In 1980 Twentieth- Century Fox 

d uplicated Warner 8 h rot ers' a t . c ions by seizing the 
distr ibution rights of all 

of Time - Life 's future 
productions, thus negating th 

e potential entry and 
competition of another P 'bl . . 16 ossi e distributor . 
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Blind-bidding is a long t a· s a ng practice in he 

industry and its effects are wi· espread . Beca se of 

thi s practice the qua it of art from er ·can o ies 

suffers. With trade - scree ing nd t e barriers of 

entry removed both the quali' t a · a q antit of fil s 

should increase . 17 
Secondl y , he prac i e restricts 

16 . 
Nightcap - CBC Radio Show; Sch 30; 

Variety , August 9 , 19 8, p . 3 . In 9 9 r . ' 
broke away from Twentieth- Ce ur Fox or ch e same 
reaso ns a s the former United Artists execu · es . he 
fir st Time-Life production , Te Bronx, Fort A~ache 
starring Paul ewman is due r r a Febr ar 19 1 release . 

17 d . . b ' .ot only does tra e - scree ex tors 
but director s a s well . Fra cis Ford · trade -
screened his film, Apoca pse o, se era i ak · g 
editing changes along t e wa . s a result t i a 
print proved to be a financia and art ' sti s In 
Nov ember 1979 Steven Speilberg trade - screened 

ew Yo rk. Because of the wave of riticisms he 
nec essary change s in the fi~al _print : Although b no 
means a f inancial or an artistic achievement . e ~lm 
in f inal form wa s a definite improvement qua it - wise 
over the earlier version and it still made one . See 
Variety , December 12 , 19 9, p . 5 . 
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t he f reedom of ch . oice among 
the American movie . - going 

public . Thirdly b - ' ecause o f the pra .._ . cLice a creative 
poo l o f talent 1 
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, a mos t eigh t y 
percent unemployed , in t he 

indus t r y , is being u t napped. p · 
. . . inally , certain f i lms 

with a limited audie nee a ppea l d 0 not get pr oduced a s 
distri buto rs continue 

t o exploit fad s of themes on 
1

. 18 the 
pub i c . Because of t he s e effect d ,. s an the ai scr i mination 
inherent in the pract i ce the ba . 

' r r i e r s of entr to 

independent produc t i on and di s tri· buti·on and exhibition, 19 

and the potential fo r pull - outs the practice kno n as 

bl ind-bidding should be termi nated . 20 

The prac t i ce wi 1 conti· nue for t e immediate 

fut ure, at least unt i l the oh·o case reaches the . s . 

Supreme Court, becaus e of the hands - off po ic of he 

1 8 . 
1.ghtca p - CBC Radio Show . 

19 
In 197 9 many of the distributors rea ized j st 

thi s po i nt a s t hey d i scovered that t eir polic of high 
renta l terms a nd guarantees had success£ locked out 
many of t h e indepe nde nt exhibitors from ompeti ion . 
Ea rl y i n 197 9 r ental terms were lowered some hat, at 
the time it was t hought a s a result oft e an i - b · d -
bidding campaign, on some major fi As it t rned 
out this was no t the case at a istrib t ' on of 
Hurri cane by Paramount and oment by oment by ni ersa 
on such favo rabl e te r ms were ue ar Je tote fact 
t ha t the se f i lms were "bombs" or "stinkers , " the ind str 
term s fo r f inancia l disa s ters, and the distr ' butors 
were mo re interes t ed in unloading these fi ms through 
bl ind -bidding than ma ki ng concessions to exhibitor 
demand s. s e e vari e t y , February 7, 19 9, p . 5 . 

201n Decembe r 1980 United Art'sts trade- scr~ened 
Heave n 's Ga t e for critical review . Becaus e t e reviews 
were s o nega tive the film wa s pulle~ f~om re ea s e 
schedu lP s in s ta tes wi t h no blind- bidding .laws, a~d the 
f i lm 's-dire ctor was give n mo r e time to ed i t the fi m. 



Government and the policy 
attitude that an intra-
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industry rapprochement is forbidden by the 
original 

Paramount deci s ions . The Department of Justice's hands -

off policy wa s r eaffirmed to the distributors in March 

1979 . A week earlier Anti - Trust of ficials spelled out 

their pol i cy once again to exhibition . At that Marc h 

13 , 1979 meet i ng As s istant Atto rney- Genera Ric hard 

Faurette informed the exhibitors that he was" 

skepti cal tha t the Paramount dec r ees col be sed to 

settle the di s pute," and if the y ever dec i ded o inter ene 

the Department would not sanction an informal industry-

wide a greement. It would ha e to 21 o to court . 

In the meantime certain industr so rce s and 

a nal ysts predict that Americans wi l be " fl · ckin I in 

rather than flickin ' out" b 1985 . I d str gures, 

both in distr1 ut1on ' b · and exh1'b1· 1·on , recog ize tis 

possibility as they urge the indus r to end e 

blind - bidding problem a nd redirect its energies o the 

competition represented in ideo- casset es , scs, able, 

22 · doe s not concur wit ese and pa y T. V. Th is thesis 

pro gnostications . The distribution of mo · es · t~ the 

Concerning Para ount Decrees 21JDF _ Memorandum 
with Industr y Sources, March 20 ' 9 9 · 

22 New Yo rk Times, Jul 19 , 19 , p . 3 : 2 . 



nation ' s theatres is to l · · to 
o ucrative an enterprise 

d ispense with. In one weekend al o ne in 1978, between 
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Grease and the re-release of~, the industry took in 

over $18 million-- a record in the entertainment field . 23 

The modest increase in film production in t he ast two 

years by the major distributors, the easing of the 

barriers of entry b y nineteen anti - blind- bidding laws, 

and the recognition by non - movie conglomerates that a 

market for more films does exist, offers a so id fou nda tion 

for o ptimism for the future of American exhibi~ · on . 

complete end to blind- bidding vou don y so ' d ' f , 

ho pe. 

23 . - CBC Rad i o Show. Ni g htcap 

he 

is 
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TABLE l 

Allc:::: :ion of Receipts 
9eni .;l calcu: ated at "90110" 

(a~suming S5 ,0GC: weekly house allowanca) 

S Abo·,e 
Weekly 
gross 

S 5.000 
7.500 

10.000 
~ 2.500 

house 
allowznce 

S2.S00 
5.J00 
7.500 

50 %, to 
distributor 

.52.250 
4,:00 
6.7: 0 

Baianc~ to 
exhibitor 

SS. 00 
5.2: 0 
5.SJG 
5.7'50 

i° ~Ctf? : y ;~ : :; :: :'St~ :::;.. tJ Gr"l ,'; n ·y GC:i lt es •' : ': CalC '.J "die-0 · 1 r~r: •a, 

exr:eecs : e -r.1n1rnv:ii ~~ta::, 1, sneo :, : ,e :escenc,nq , ~ri:~ :r: ;~s 
~:,i:c:f·t:a ·n :lie ac;r t:~mer. r. 

s ource : Mot i on Picture Licensing , p . 5 . 

TABLE 2 

G:.:arail!e e 
:\ea ·este~ 

575 

i' :ie ;Je ~ p '·' 
(Ccl~:-:-.:: ,a l~ - , .: 

·..vYs 

~:.:Jc :-:-:-: ;.:-'! =· :~ 

-~ ·"r ~ :--:--. s !'" = :- :>: . , -. .-, :, .. 
- '°1 , .. I 

..... ' ... __ _ 
' : ox - - . ; 

C ::i se .: .::c::~n : e .rs *** 
... : 0: ·...::-.::. a ~ ?-:- 7 ) 

Sc ...:.!'c e: Ta sk Force, 

~ ·.: 
Svu .: ce: Ro senfield , 

~;;~ 
..):·..::-- : '= : Ro senf i eld , 

- · ya ::. 

3 p;c I~:-:~ 

p . 9 . 

p . 3 0 . 

p. J O. 

2--! 

Te : r.:s 

Sa:ne , ~lu 
ya c-- . 



Movies 
Exorc ist !I 
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TABLE 3 

v'✓arners · 

suggested 

All the o~es1deni's '1 ,, ~t ,, en 
,-,, ~ ar Is Born 

S35 ,000 
50,COO 
35.000 
20.000 

Exhibitors· 
t:ids 

S12 5.00G 
75.C0C 

i06 ,..,00 
22,500 

5. IJ(J 
2C 00 

The E:, fo rcer 
On2 On One 
Oh Gcd 1 

5,000 
25, 00 

TABLE-! 

E~n ibitors ' Guarantees 
YS. 

Film Rentals 
( through 12131,78) 

::>icture 
-;- :, e Ceep 
".: l:;sa C: :ic:,un~crs 
-iarry !.. Waiter Go 10 

' lew ",,:k 
'.Auraer Sv CeJrl'l 
Star 'Nars' 
i he Cr.eao ~e1-:c111e 
I.A icr1gr1 !:.(cress 
E,es ,; r Laura \lars 

. ::er,1a1s - G1..arar ,ess 
1 rc ugn i 2!2 : , ,S 

Guarantees 
s 2, :o.ooo 

2,'.176.~00 

1.C ~·.:co 
3. :30.i SO 
4 ,J00.000 
8.5.19.i:i) 

5i2.550 
.9C .5o5 

TABLE 5 

Rent~ls • • Coveraa,. · 
s J : .300. oo 2.s· 

7E.3CO,OOO 

J oCO.CC 
2.00ll. :0 

16 .dOO. 00 
:.:oc.ooo 
jl)OQO_ 

6 ; ;o,~ 

iJ 
J; 5 
- 3 

• 5 
J , 

U.S. Tctal Guaran tees 
vs. 

;::ie-release produc~ion costs 

Picture 
-iarry i NaI1er Go :o 

~J ew ·~orK 
M:.:~cer cv Ceatn 
The Froni 
Sr,r v"lars 

U.S. 
guarantees 

s1 .s .i::co 
~- • j , so 
• 566.6 5 
~.~00.l>C 

:72.:50 
; 900.:65 
o 2. 

6.~ti . 50 

::>re-release 
;roductio:i ccsl ' 

S.':54.CCJ 
J.:a~:: 

: .d~=--

'vl icn1,;;n , :;)(cress 
eyes or 1_aur; Mars 
ouaay rlollv Ster, 
C:i.1ilcrr1a Su,re 
·',est a1cr ;i:c ,;uct k n~ ;,, so ,, elude substa · •;?1 oc~r -r: leJS<! :::>~ts 

:c r~e a :s1 ributor suer. , s p: ,rit s. a.:,er ,s:rg, '!IC 

Source : 
Mo tion Picture Li ensing , pp . 6- . 



·1 9/16 
194 8 
19SO 
1 9 S 1 
195 2 
1 9 :, ) 
19 S 4 
19 5 5 
1%6 
1957 
I 9513 
I 9 !) ') 
I 9 6 0 
l 9G I 
1% 2 
196 3 
1 'J64 
l <J6 5 
l 9 6 
I 9 7 
I 9 (I 

1969 
l 9 7 0 
I IJ 7 1 
l 972 
1 973 
1 9 7 'I 
1 9 7 5 
1 97 6 
l 977 

,.l '/\ 13 L F: 6 

Concentrati _o n __ Hnlio(huw tl, e 11 111r ·kel i s cliviJ e J). 

FILM S i<Elf/\ S lD 13Y 
M/\JOH ~TUOIO S* 

c62 (6 6n 
274(61 %) 
28 4(60 %) 
321(73 1., ) 
300(78 %) 
33 4(81 %) 
2 7 3 (74 -X ) 
24 1(76 ',!', ) 
2 7 3 (7 9 '1. ) 
l/9(73 'X, ) 
25fi ( 7 3'.i ) 
208 ( U2 'X. ) 
200 (U U ) 
19 ( UO '.t', ) 
17 2 (7 '.t ) 
1 S 6 ( 70 'X ) 
1 5 7(6 5 1 ) 
107(ti/ 1. ) 
1 / 0( 6 '.t ) 
190(7 2 1, ) 
197 ( 7 :r. ) 
l U( 7'X. ) 
l 7 ( S t ) 
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Memorandum "HB 19/ SB 6 - Bi 
Bidding on Motion Pictures," b 
Lobbyists . 

to End B . d-
. .. 0 . 

0 the President o 
Owners . 

. R butta to the Booklet 11 

A Po sition Paper . i ~ , ub ished b the 
' Mo ti on Picture Licen s ing p 

M. p . A. A. ' II by . A. T. 0 . ' 19 7 9 . 

A Alan Friedberg, Pre s ident 
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o f . A. T. O. to the Ar izona 
Ma rc h 12, 1980 . 
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Letter from 
1980 . Go rd0n to a th u or , September 19 

N. A. T. o . Bl i nd - Biddi 
September 12 , 1980 . ng Hot Line #56 Memo, 

"Anti-Bl i nd - Bi ddin . . 
We l l ," by Gordo g Leg1. s lat1.on is Workin 

n and N. A. T. o ., 1980 . g 
"Anti - Blind- Bi dd i ng 
September 15 , 197 8 , Legislative Packet , " 

by N. A. T. O. 

"Anti-Bl i nd ' Bi ddin . 
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N. A. T. O. 
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N. A. T. O. Memorandum "Meth d 
Motion Pictures to MotionoP~ otf Di strib ting 
J a nu ary 10, 1 980 _ c re Theatres ," 

I. N. A:T . O. Flash Bulletin, January 27 , 19 8; 
April 21, 1978 ; May 8, 1978 _ 

J . N. A.T . O. News Relea se, April 25 , 19 8 . 

Ni x , Will iam. Legislative Counsel to the .otion Picture 
Association of America . 

A. 
11 

Motion Picture Licen s ing , 11 b the . p . A. A. , 
1979 . 

Schwartz , Frederic . Co- author of Ta sk Force 
on the Motion Picture Indust 

A. Larmett, John , Elias Sa ada and Frederic 
Sc hwartz . Ana 2sis and Con lusions of the 
Wa s hington Task Force on the Motion 
Indu s try , June 978 . 

B. Tape of Canadian Broadcast Compan rad ·o sho 
" i gh tcap" - Part I - '_'The Arts and

11 

the . 
Profit- Motive : Tro be 1.n Holl ood , ( nda ed ) . 

C. Memorandum from Sc hwartz to a sk Force, 
March 5, 1978 . 

D. · t Structural Anal sis sed Model for Anti - Trus 
in Ta s k Force Analysis . 

Tranter , Terry . 
806 . 

to Ohi o House Bi 1 Leg islati e Spon sor 
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Testimonv of Harr , . 
the M.P . A. A. ' to th:rig~t, III , Counsel to 
Committee , February 203hio House Judiciary 

, 1978. 

Testimony of Harry W. h 
th M n g t, I II C e . P . A. A. to the Oh ' , ounsel to 
Commercial Affairs J io House Subcommittee on 

' anuary 3, 1978 . 

"Needed in Ohio : Abolition of G 
of Trade in the Motion p · ro~s Restraints 
N A T O f . icture Business " b 
.... o Ohio Lobbyists (undated ) . ' y 

Letter from Jay Schultz, Selected Theater 
Management Company of Lyndhurst oh· s 
Ha rry Lehm N ' io, to an , .A.T.O . of Ohio Lobbyis ~ 
Fe bruary 8 , 1978. 1.., 

Memorandum in Opposition to Ohio HB 806, b 
the M. P.A . A., February 13, 1978 . 

Letter from John Caty , Legislati e Aide to 
Terry Tranter, to author, September 980 . 

G. Memorandum "Am . Sub . HB 806" b Tranter to 
Ohio Legislators (undated ) . 

H. Testimony by Robert . Sharnansk, Counse to 
N. A. T. O. of Ohio, to Subcommittee of the Ohio 
House Judiciary Committee, September 28, 9 

I . Memorandum by Robert Shamansk in rep to 
Harry Wri ght' s January 3, 19 8 testimony, 
February 13 , 1978 . 

VII . Unpubl ished Manuscripts. 

. "Belie ing witho t Seeing: Ro senfield, Harvey Jay · . P . t e Industr . " 
Blind - Bi dding in the Motion ic ur 
Janua r y 16, 1979. Report subm_itte~ to Professor 

ty La Center, Richard Gordon, Georgetown niversi 
57 pp. 

B. Secondary source s 

f ~he Motion Picture 
Huettig, Mae D. Economic c~ntrol _o 1.._t of Penns 1 ania 

1 h universi Y Industry . Philade Pia : 
Press. 1944 . 
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