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ABSTRACT

The introduction and widespread use of the penicillin and sulfa
drugs and the discovery and marketing of many new drugs after
World War 1I drastically changed medical practice and the drug
industry, Citizens began to complain that drug prices were too
high and complaints voiced over a period of time by a number of
citizens tend to reach elected officials in Washington. As these
expressions of protest reached the nation's capital, Senator
Estes Kefauver of Tennessee, Chairman of the Senate Subcommittee
on Antitrust and Monopoly, demonstrated a strong interest in the
subject.,

This thesis traces some of the background of how and when the
question of the prices of drugs reached the attention of Senator
Kefauver and his committee., The major portion of the thesis is
an analysis of the Congressional drug hearings of 1959 and 1960,
These hearings were lengthy and complex; the thesis attempts to
present the many facets of information and controversy involved.

These drug hearings resulted in conflicting reports from the
Subcommittee members to the Senate. Senator Kefauver then

introduced a bill, called the Drug Industry Antitrust Act, S. 1552,

which was signed into law on October 13, 1962,




The thesis also presents Kefauver as a senator who was determined
to effect a reduction of drug prices and a change in the laws pertaining

to drug manufacturers.
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business and industry and the preservation of free trade have heen
consistently necessary and politically expedient.,

As Chairman of the United States Senate Subcommittee on Anti-
trust and Monopoly, Estes Kefauver held a position of responsibility
and of power. Beginning in July of 1957 he used this committee and
his training and skill gathered from many years in Congress to
investigate a number of industries. One of these was the drug industry
which had never before been questioned by Congress.

Why was Kefauver interested in the drug industry? How did the
investigation begin? How did it proceed? What was learned? How
did Congress use the information? These are the questions that form

the background for this thesis.
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Introduction

In 1890 the Sherman Antitrust Act was passed. Twenty-four ycars
later Congress passed the Federal Trade Commission Act and the
Clayton Act. These three acts with amendments subsequently added
are the basic provisions which make it illegal for businesses to form
monopolies, make agreements to fix prices, allocate markets or
boycott third parties. These laws attempt to protect the public by
making illegal any false or misleading advertising claims and further
to protect the public by condemning price discrimination between
different purchascrs of commodities of like grade and quality.

Finally, any corporate acquisitions and mergers between corporations
engaged in interstate commerce are condemned if the acquisition or
merger will lessen competition or create a monopoly. 1

Congress has taken as one of its tasks the investigation of any
business or industry that appears to be growing too powerful, which
holds the same price for the same commodity as others over long
periods of time or bids the same on contracts as others, or acquires

extensive holdings or patents. Congressional protection of small

lEugene M. Singer, Antitrust Economics (Englewood Cliffs, N. J.:
Prentice-Hall, 1968), pp. 8-13.




Chapter I

BACKGROUND TO THE DRUG HEARINGS

Senator Estes Kefauver of Tennessee was well qualified by his
background to lead a governmental investigation. After serving in the
House of Representatives from 1939 to 1948, he was elected to the
Senate. Soon after he became a senator he submitted, on January 5,
1950, a resolution providing for a Senate investigation of interstate
gambling and racketeering activities and the way in which the facilities
of interstate commerce had been used by organized crime. : The
resulting investigation during 1950 and 1951, part of which was televised,
focused attention not only upon crime and criminals but also upon the
investigators; thus, Senator Kefauver became nationally known.

In 1954 Senator Kefauver was very active in what became known
as the Dixon-Yates controversy. Edgar F. Dixon and Eugene A. Yates,
top executives of private utility systems, proposed to build a plant in
West Memphis, Arkansas to supply electric power to the Memphis,

Tennessee area. This proposal was bitterly opposed by Senator

lU. S. Congressional Record, 8lst Cong. 2nd Sess., Vol. 96,
part 1, p. 67.




Kefauver, who considered the plan and the contract made by the govern-
ment with the Dixon-Yates combine as a threat to the power operations
of the Tennessee Valley Authority. Kefauver's investigation of the
matter and his struggle in the Senate to defeat the Dixon-Yates proposal

were well known. &

Senator Kefauver served on the Senate Committee of the Judiciary.
On January 12, 1956 the chairman of the committee, Senator Harley
M. Kilgore of West Virginia, presented a resolution (S.Res. 170) to
the Eighty-fourth Congress asking for funds from February 1, 1956 to
January 31, 1957 with authorization as follows:
. to make a complete and comprehensive
study and investigation of the antitrust laws
of the United States and their administration,
interpretation, operation, enforcement, and
effect, and to determine the nature and extent

of any legislation which may be necessary or
desirable . . . .

The resolution was debated by the Senate in February of 1956.
Scnator Joseph C. O'Mahoney, Democrat, Wyoming, spoke at length

on the necessity of Congressional investigation of modern business.

2U. S. Cong. Rec., 83rd Cong. 2nd Sess., Vol. 100, Part 8,
pp. 10726-10730. "The ABC's of Dixon-Yates, " U.S. News and World

Report (November 19, 1954), Vol. 37, pp. 27-29.

3U. S. Cong. Rec., 84th Cong. 2nd Sess., Vol. 102, Part 1,
p. 362.




He placed in the record part of a report from Fortune magazine of

July, 1955, showing the twenty largest industrial corporations in terms

of assets. He warned that unless Congress investigated the gigantic

new economic system that was developing, there was grave danger for

the country. Senator O'Mahoney cited the work of the Attorney General

of the United States--Herbert Brownell--who had appointed a commission

of approximately sixty members to study antitrust and monopoly conditions

in the United States, and particularly the antitrust laws passed to protect

and conserve free business. This commission had worked more than a

year, and its study had been submitted to the Senate and referred to the

Committee on the Judiciary. According to Senator O'Mahoney the report

constituted an '"excellent'" analysis of court cases which had becn

decided; but '"it does not contain many recommendations, if any,

dealing with the remedies which should be applied to gear Government

to the modern world in such a manner as to preserve free enterprise. nd
Senator William Langer, Republican from North Dakota, spoke to

support the passage of the resolution. He cited several examples of

monopolies and price-fixing. Then he called attention to the drug

industry with the following statement:

There is a drug monopoly, as a result of
which, for example, if we buy insulin from
any of the four large manufacturing companies,

4U. S. Cong. Rec., 84th Cong. 2nd Sess. Vol. 102, Part 3,
pp. 3020-3022.




we find that the price is the same to the
penny. Yet Congress has sat idly by
without lifting a finger to protect the
customer.

Due to illness, Senator Kilgore was unable to speak for the
resolution which was passed on February 21, 1956. On February 28,
1956 Senator Kilgore died. Under the seniority rules of the Senate
the new chairman of the Committee on the Judiciary was Senator
James O. Eastland, Democrat, Mississippi. Senator Kefauver
became the Chairman of the Subcommittee on Antitrust and Monopoly.
He inherited the investigative work begun in 1956 by Senator Kilgore.

One of the major aspects of the American antitrust problem is
that area of pricing called administered prices. 6 In July, 1957 under
the lcadership of Senator Kefauver public hearings into administered
prices were begun. The investigations and public hearings did not
come to a close until February of 1962. 7 In the latter part of 1959,

in 1960 and in 1961 the hearings related to the drug industry.

SIbid., p. 3024.

6"Kefauver Takes Off on Prices,' Business Week, Vol. No. 1455,
(July 20, 1957) p. 34. Definition: The term 'administered price' was
first used in the 1930's by Gardiner C. Means, an economist. He said,
"an administered price is a price set by someone usually a producer or
seller, and kept constant for a period of time and for a series of trans-
actions." The opposite is a market price which changes on the basis of

supply and demand.

7Richard Harris, The Real Voice (New York: MacMillian Co.,
1964), p. 136.




Scnator Kefauver's interest in the drug industry preceded his
appointment as chairman of the Subcommittee; in his papers in the
Kcfauver Collection, 8 there is a report from Irene Till Hamilton
entitled '"Monopolistic Practices in the Drug Field.'" Although undated,
this report is in a file with papers dated in 1954, and there is a pencil
notation saying 'hold onto this only copy.' The paper stated:

The newer antibiotics--terramycin,
chlormycetin and aureomycin--are
individual monopolies whose pro-
duction and marketing is concen-
trated solely in the hands of the
companies holding the patents.
This branch of the industry is
characterized by a structure of
monopolistic prices virtually
identical for the three companies.

A growing concern in the country as a whole over the price of
drugs was reflected in an article published by The Nation in the spring
of 1957. The article stated that the sales of ethical drugslo had
expanded from $200, 000, 000 in 1939 to $1,500, 000, 000 in 1956, with

antibiotics alone accounting for $350, 000, 000 of the latter figure.

8Estes Kefauver Collection, Kefauver Library, University of
Tennessee, Knoxville, Tennessee; hereinafter referred to as the

Kefauver Collection.

9Kefauver Collection, Series 1, Subject Matter File: Monopoly,
Box 62.

10pefinition: Ethical drugs are drugs which are advertised only to
the medical profession and drug trade, and are generally available only

by prescription.
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Comment was made on the tremendous number of new drugs--400 in
1956--being introduced and information was given on the way they were
being promoted and sold. The article stated that the drug industry was
becoming very concerned because of consumer irritation over high
prices.
In an effort to assure the public that the high cost of drugs was only

relative and far cheaper than being sick, an editorial in Today's Health

stated:

Despite the fact that newer drugs assist the
family doctor in curing illness more rapidly
and effectively and without dangerous ill effects
from the drug itself, the public and even the
medical profession still question the rise in
the cost of treatment by prescription. The
risc must be called apparent rather than
actual, if we consider the economy that
results from the shorter time we have to
take our own pills, the fact that we don't
even have to go to the hospital and the far
fewer visits that have to be made by or to
our family physician.

The Federal Trade Commission sent out a questionnaire to the
antibiotics manufacturers in 1956 asking for data relative to production,
patents, and manufacturing. In June of 1957 the F.T.C. sent out a

second questionnaire asking for data on pricing policies for 1956, and

ll"Wonder Profits in Wonder Drugs,' Milton Moskowitz, The
Nation, Vol. 184 (April 4, 1957), pp. 357-360.

120The Price of Pills," Edward R. Pickney, M.D., Today's
Health, November, 1957, p. 13,
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data on bulk sales. This questionnaire was designed to give the F.T.C,
up-to-date information on the economics of the industry. 13

Congressman John A. Blatnik of Minnesota, Chairman of the
Legal and Monetary Affairs Subcommittee of the House Committee on
Government Operations, had held hearings in February, 1957 to deter-
mine whether the F.T.C. had been doing a proper job of policing the
advertising of tranquilizer drugs. The hearings had lasted four days
but no further action had been taken. %

In the Kefauver papers there is a long memorandum dated
February 4, 1957 with a recommended agenda for consideration. Under
a listing of matters that urgently required investigation and action, item

seven stated: '"The Pharmaceutical Industry including antibiotics. 15

John M. Blair, Chief Economist on the Subcommittee staff,
wrote a memorandum to Paul Rand Dixon, Counsel and Staff Director,
dated September 26, 1958 on the proposed program for the Subcommittee
for 1959. The first item listed on the program was ''Administered
Price: Drugs." The memorandum stated:

The inquiry into drugs would represent
a continuation of the Subcommittee's

13”1“. T.C. Questions Antibiotic Industry," Science News Letter,
Vol. 71 (June 22, 1957), p. 303.

14Harris, ps 15;

15K efauver Collection, Series 1, Subject Matter File: Monopoly,
Box 57.



investigation into administered price
industrics, , ., The inquiry would
show for most of these products [ethical
drugs] an extremely high level of con-
centration of production, stemming
largely from patent monopolies ac-
companied by policies of issuing no
licenses whatever or of restricting
them to a very few firms; uniform
prices which remain rigid for long
periods of time; prices that by any
standard are high and in some cases
fantastic; an upward trend in retail
prices for the products in recent
years in spite of extraordinary profit
rates; relatively low prices on those
products, such as the old forms of
penicillin, in which concentration is
low and competition is active; . . .
identical bids to government pro-
curement agencies despite vigorous
efforts on their part to secure lower
offers; . . . 6

The title of an article in the January 3, 1959 Saturday Review

reflected, perhaps, part of the growing public attitude--"Taking the

Miracle Out of the Miracle Drugs."l'7 Perhaps the pressure of public

concern as well as the recommendation of his staff were reflected in
the letter Senator Kefauver wrote to Senator Eastland, Chairman of
the Committee on the Judiciary, on January 21, 1959. He stated as

follows:

Studies have already been launched by
the staff of the Subcommittee into

16y efauver Collection, Ibid.

17”Ta.king the Miracle Out of Miracle Drugs,'’ John Lear,
Saturday Review, Vol, 42 (January 3, 1959), . p. 37.




manufacturers pricing practices in
bread and drugs. The initial invest-
igation has uncovered such important
facts that the Subcommittee has

decided to hold early hearings in both

of these industries. These studics

and hearings will materially contribute
to an understanding of the administered
price inflation and its relationship to the
Antitrust laws. 18

Twelve days later Senator Kefauver brought before the Senate

a resolution asking for $395, 000 to continue to investigate the antitrust
and monopoly laws of the United States. Senator Everett M. Dirkson,
(Republican, Illinois) a member of the Subcommittee, protested. He
questioned the increased use of Congressional investigations and
suggested that senators had to serve on too many committees. He
declared that "I found myself in a state of semifatigue, as a result
of trying to keep up with my distinguished compatriot from Tennessee."
To this remark from his Republican opposition, Senator Kefauver
answered:

Although the distinguished Senator from

Illinois may have been tired when he came

to the committee, he was effective enough

to prevent our committee from having the

Senate pass many measures which should

have been passed by the Senate and also
by the House of Representatives. 19

18y fauver Collection, Series 1, Subject Matter File: Monopoly,
Box 57.

190 S. Cong. Rec., 86th Cong., 1st Sess., Vol. 105, Part 2,
p. 1569.
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Senator Dirksen then took the floor to speak against the resolution
and particularly against the increase in the number of congressional
investigations. In the Eighty-Fifth Congress the expenses for investi-
gations had amounted to $5,750,000. He deplored the use of subpoena
power, the great cost to the industries who had to prepare themselves
for the investigation to be accurate and authentic in every particular,
and he questioned the duplication of effort by various committees. When
he had finished speaking, Senator William Langer, Republican, North
Dakota, spoke for the resolution and stated that the Subcommittee
needed an even larger appropriation. Several senators called for a

vote and the resolution passed. 20

Much work was done by Senator Kefauver and the Subcommittee
staff between February 2, 1959 and December 7, 1959 when the first
public hearings were begun to investigate the drug industry. In the
Kefauver papers there is a detailed memorandum from Paul Rand Dixon
to John M. Blair on the subject of proposed points of inquiry for drug
hearings. 2l on April 8, Senator Kefauver made a formal request to

the State Department to make a survey of drug prices in foreign

countries. 22 The Security and Exchange Commission was asked for a

201hid., p. 1575.

21K efauver Collection, Series 1, Subject Matter File: Monopoly,

Box 61.

ZZU, S. Cong. Rec., 86th Cong. lst Sess., Vol. 105, Part 15,
p. 19217.
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survey of ownership of drug company Btock.23 The Subcommittee staff

rcached out in many directions for other information,

Senator George Smathers, (Democrat, Florida) on September 12,
1959 submitted Senate Resolution 191 asking that the Senate Small
Busincss Committee be allowed to conduct an investigation to determine
whether the prices of drugs were fzir and reasonable. He suggested
that the Subcommittee on Antitrust and Monopoly was 'too busy."
Senator Kefauver replied that a great deal of information had been
secured as a basis for public hearings; however, due to the magnitude
and complexity of the drug industry the hearings could not begin until
the fall. 24 Later Senator Smathers was the first person to testify when
the drug hearings began., He stated that his interest was personal
because his father had suffered from arthritis from the age of thirty-
seven, He also stated that the cost of drugs was of primary interest
to the State of Florida which had a higher proportion of elderly people
than any other state and in Florida the problem of low income and high
priced drugs was acute.

Between March and December of 1959 the Subcommittee sub-

poenaed certain records from twenty drug industries, plus certain

23“Kefa.uver Unit to Study Financial Groups' Role in Drug Prices;
60 Political Tie-in Seen,'' Wall Street Journal, Vol, CLIV, September

28, 1959, p. 5.

)

{AU. S. Cong. Rec., 86th Cong. 1st Sess., Vol.
p. 19216, Hearings, Part 14, p. 7842.

105, Part 15,
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records of several of the major New York banks as well as several invest-

ment companies and mutual funds companies. The Wall Street Journal

suggested that this was a ""move that could fit in with the Democratic

election next year. n25

The New Republic took a different view, stating that the Subcommittee

had been deluged with congratulatory mail from people who were resentful
of high prices for drugs. Hope was expressed that the coming hearings

26

would result in legislation that would help the consumer. Some other

periodicals, however, defended the drug industry and reminded the people
that many of them were alive because of drug research and new drugs. 27
It is obvious that many years of preparatory events preceded the
investigation of the drug industry. Gradually, over the years, the whole
industry had changed and grown phenomenally. The new drugs had
scemingly accomplished the miraculous, yet the cost worried the public
and certain members of Congress, especially some of the members of the

Subcommittee on Antitrust and Monopoly. What were the facts? In

December of 1959 the Subcommittee was ready to begin public hearings.

25Wall Street Journal, Vol. CLIV (September 28, 1959), p. 5.

261 Prices of Drugs, " New Republic, Vol. 141 (December 7, 1959),

p. 6.

27"Drug Costs Climb. Makers, Congressional Probers Launch
Debate: Are Prices Too High?" Jerry E. Bishop and John N. Wilford,

Wall Street Journal, Vol. CLIX (December 2, 1959), p. 1. '"Drugs--The
" Newsweek, Vol. 54 (December 7, 1959), pp. 87-89.

" Fortune, Vol. 59 (May, 1959), p. 85.

Price You Pay,
"Gentlemen's Business,



Chapter II

AN ANALYSIS OF FOUR HEARINGS--CORTICOSTEROIDS, TRANQUIL-

IZERS, ORAL ANTIDIABETICS AND ANTIBIOTICS

The first of the Senate hearings on drugs began at 10:07 A. M. on
December 2, 1959 in the Caucus Room of the Old Senate Office Building
with Senator Kefauver, the chairman of the Subcommittee on Antitrust
and Monopoly, presiding. A Chairman Kefauver stated the primary
concern of the hearings was the pricing methods of the drug industry.
The general purpose of the hearings was to determine answers to
scveral questions; primarily (1) were the drug manufacturers setting
their prices at excessive levels? (2) were the antiturst laws adequately
applied to the drug industry? (3) was the public adequately protected by
competition? (4) were laws needed to further protect the public with
reference to the drug industry?

Kefauver stated that the drug industry was not being subjected to

an inquiry that was different from previous inquiries into other industries

l1n 1959 and 1960 there were fifteen senators assigned to the
Committee on the Judiciary. The members of the Subcommittee on
Antitrust and Monopoly were as follows: Democrats--Estes Kefauver,
Tennessee, Chairman; Thomas C. Hennings, Jr., Missouri; Joseph C.
John A. Carroll, Colorado; Philip A. Hart,

o'M W ing;
ahoney, Wyoming Illinois; Alexander Wiley,

Michigan; Republicans--Everett M. Dirksen,
Wisconsin; Roman L. Hruska, Nebraska.
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which had been called before the Subcommittee since the hearings on

administered prices began in 1957, He assured the medical profession

that the Subcommittee would in no way question the system of private
practice, and he assured the druggists there would be no questioning
of the retailer's gross margin of profit.

The drug industry had in a period of approximately twenty years
grown into a $2, 225, 000, 000 annual business at the manufacturer's
level on ethical drugs alone. As most of this growth depended on new
drugs patented during those years, the industry was honeycombed with
patents and license agreements. While prices for some drugs seemed
to be flexible and competitive, for other drugs the prices had remained

the same over long periods of time. .

The Subcommittee held four sessions of hearings on particular
groups of drugs. These were as follows:

Corticosteroids-December 7, 8, 9, 10, 11, 12, 1959
Tranquilizers-January 21, 22, 26, 27, 28, 29, 1960
Oral Antidiabetics-April 26, 27, 28, 1960
Antibiotics-September 7, 8, 9, 12, 13, 14, 1960

S W NV -

These particular drugs seem to have been chosen because they

were all relatively new; their sales volume had increased tremendously;

ZU. S. Senate, Committee on the Judiciary, Subcommittee on Anti-

trust and Monopoly, 86th Cong., lst Sess., Hearings on Administered
Prices, Part 14 through 26; hereinafter referred to as Hearings. Hear-

ings, Part 14, pp. 7837-7840.
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prices within the group showed a constancy over a relatively long period
of time; and they were manufactured by some of the largest drug
industries in the United States. There was also a peculiarity about

the purchase of these drugs in that they had to be bought by prescription
only; therefore, he who ordered their purchase did not pay and he who
paid did not order. A second peculiarity in contrast with other consumer
purchases was the fact that the consumer had almost no opportunity to
shop around or compare prices, nor could the druggist help. The laws
that protected the purchaser by stating that the druggist must fill
prescriptions with exactly what the doctor ordered, with no substitutions,
prevented the druggist from using identical drugs under different trade
marks even though one was cheaper than the other.

In attempting to produce a body of testimony from which the Sub-
committee could make a determination of the answers it sought, the
Subcommittee subpoenaed many witnesses and accepted some who
volunteered. In these four product hearings official representatives
of twelve major drug manufacturers and four smaller manufacturers
were questioned. These companies are listed in two groups, alpha-

betically, as follows:

Larger Industries

1. American Cyanamid Company
2. American Home Products Corporation
3, Bristol Laboratories Division
4
5

. Carter Products, Inc.
Ciba Pharmaceutical Products, Inc.
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Eli Lilly and Company
Merck and Company
Parke, Davis and Company
9. Chas. Pfizer and Company
10. Schering Corporation

I11. Smith Kline and French Laboratories
12. Upjohn Company

xX N o

Smaller Industries

Formet Laboratories

Panray Corporation

Paul Maney Laboratories, Inc.

Premo Pharmaceutical Laboratories, Inc.

BN

Although the major portion of the eight volumes of hearings and
appendices pertaining to these four groups of drugs was composed of
the testimony and substantiating papers, charts, et cetera from the
drug manufacturers and the Subcommittee staff, many other witnesses
gave brief testimony. Among these were Senators Clifford Case,
Republican, New Jersey; Jennings Randolph, Democrat, West Virginia;
George Smathers, Democrat, Florida; Harrison Williams, Jr.,
Democrat, New Jersey; Ralph Yarborough, Democrat, Texas; and
Kenneth Kéating, Republican, New York. Representatives of various
hospitals, clinics, and other organizations, both governmental and
private, which in some way were active in the drug field also appeared
to testify. Included in this group were Dr. Philip S. Hench, Nobel

prize winner for work in rheumatology, Dr. Alexander Marble,

foremost authority on diabetes, Dr. Heinz Lehman of Montreal,

Canada, who was the only foreigner to testify, and fifteen other
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specialists. 3
Generally speaking the 8ame topics were discussed in each product
hearing in an attempt to determine how a drug industry manufactured,
priced and sold its products, The Subcommittee demonstrated a special
concern about alleged high Prices for it was obvious from the beginning
that some persons had already determined that, in their opinion, the
prices of drugs were too high. On the first day of the testimony,
December 7, 1959, Payl Rand Dixon, Staff Director for the Subcommittee,
asked Francis Brown, president of Schering Corporation, '"How do you
account for the fact that they choose to sell it to you in bulk at this really
ridiculously low price and you choose to sell it to the druggist at an
extremely high price?"4
During the antibiotic hearings, Senator Kefauver stated to
Dr. W. G. Malcolm, president, American Cyanamid:
I think you have a great public duty to
perform in getting these prices down,
particularly when your profits have

been going up so enormously and so
rapidly.

3Dr. Russell L. Cecil, Arthritic and Rheumatism Foundation;
Dr. Henry Dolger, Mount Sinai Hospital; Dr. Harry F. Dowling,
University of Illinois; Dr. George Farrar, Wyeth Laboratories; Dr.
Maxwell Finland, Harvard University; Dr. Fritz Freyhan, Delaware
State Hospital; Dr. Augustus Gibson, Merck and Company; Dr. Edw.ard
C. Kendall, Mayo Clinic; Dr. Nathan S. Kline, Rockland State Hospital;
Dr. Ronald Lamont-Havers, Arthritic and Rheumatism Foundation; Dr.
Louis Lasagna, Johns Hopkins University; Dr. Samuel Loube, George
Washington University; Dr. Frank L. Meleney., forn:xerly of Columbia
University; Dr. C. J. O'Donovan, formerly with Upjohn Company; Dr.

Robert M. Rees, Pfizer and Company. Hearings, Parts 14 through 26.

4Hearings, Part 14, p. 7863.
SHearings, Part 24, p. 13679.



Nor did Senator Kefauver hesitate to tell the president of Carter

Products, Inc. that his salary was too large. He scolded Henry A,

Hoyt from Carter Products with a lecture about profits and said:
I don't know of anybody who has been
before us, even from the large corporations,
who has had any salary, or other overall
compensation as high as you make. . .
We are dealing with something that people

must have, drugs--, . . I think you have a
responsibility to all the people. 6

When Walter A. Munns, president, Smith Kline and French
Laboratories, was on the stand, Senator Kefauver had advice for him

too:

I think your profits on the products that
we have talked about here, thorazine and
compazine, and certainly your overall
profits, are entirely too high and out of
line.

Despite the occasional scolding from Kefauver, the probing questions
which lasted for long hours under the glare of the television cameras, the
insinuations of price fixing and private deals, the drug representatives
of the major companies insisted to the last man that their prices were
not high or unreasonable. While they defended their position, they had

to stand in the national news spotlight.

On December 8, 1959, on the front page of the New York Times a

6Hearings, Part 16, p. 9231.

7Hearings, Part 16, p. 8981.
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a wrile-up stated:

Scnate Panel Cites Mark-Up on Drugs
Ranging to 7, 079%,

Senate Antitrust investigators produced
evidence today showing that the whole-
sale price of a wonder drug to combat
arthritis had been increased more than

1,000 percent over cost by a major drug
producer.

The Senate inquiry also noted that the same
concern had made a mark-up of 7,079 per-
cent on estrogen harmone dru%s used in the
treatment of female ailments.

The Subcommittee also had national attention. Time magazine
was not sympathetic to Senator Kefauver as was suggested by this
critical sentence: ''Last week, opening an investigation of drugmakers,

the Keef got in his broad stroke as soon as nervous industry witnesses

9

settled uncomfortably in their hot seats.'” The Committee's actions

were part of a lengthly report published in the New York Times which
suggested it would be an adversary proceeding:

As the first week of half-scientific,
half-economic testimony unfolded, it
became obvious that the subcommittee
was out to prove that a few large drug
concerns were making excessive profits
and charging unnecessarily high priceslloto
the sick who must buy their products.

8New York Times, December 8, 1959, p. 1.

9"Double Dosage, " Time, Vol. 74 (December 21, 1959), p. 70.

10New York Times, December 13, 1959, Sec. 4, p. 8.
SEETTE "
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20

Other newspapers and Periodicals presented their views. If part
of Senator Kefauver's intention was to conduct an investigation in such
a way as to focus national attention on the hearings, it could truly be
said that he succeeded. - It could also be said he was well aware of
the adverse criticism, Included among Senator Kefauver's papers were

clippings; one contained this comment:

The two most productive hearings in
generating headlines this year are the
probe into broadcasting conducted by
Representative Oren Harris of Arkansas
and the probe into drug prices by Senator
Estes Kefauver of Tennessee. Both
illustrate how hearings can degenerate
into adversary proceedings--with the
adversary having the protection of 12
neither a judge nor a defense counsel.

Nevertheless, there were those who urged Senator Kefauver to
continue. Hundreds of letters poured in to Washington, according to

Senator Kefauver, telling of the need for lower prices of drugs. If the

11"Tranquilizer Workers Put on Spot, ' Business Week, Vol. 1588
(February 6, 1960), p. 32; "Those Profitable Prescriptions, " New
Republic, Vol. 142 (February 29, 1960), pp. 11-12; "Pills and Pills--
and Prices, ' Newsweek, Vol. 54 (December 21, 1959), p. 67; ""Merck

and Company on Defense, Wall Street Journal, Vol. 154 (December 10,
1959), p. 1; "Tranquilizer's Cost Us $280, 000, 000 Each Year,'" Science

News Letter, Vol. 77 (January 30, 1960), p. 73.

12Kefauver Collection, Series 1, Subject Matter File; Monopoly,
Box 60; "The Shame of Congress,'" Printer's Ink, a reprint of August 19

and August 26 Special Reports, 1960, p. 2.
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able, how did they justify their Opinion? Senator Kefauver and his staff

demanded the answers,

Part of the answer was in the difference between the cost of the

product and its selling price. The annoying percentage figures protested

by the manufactures and which more than once were carried in the head-
lines reflected the difference between the cost of the raw materials or
the actual manufacturing cost and the selling price of the finished product.
It soon became apparent that the drug industry was similar to other
industries in that the cost of raw materials or manufacture was only a
portion of the cost of the finished product.

In all four product hearings Senator Kefauver and his staff wanted
to know in detail why the mark-ups were so high. This edited exchange
of questions and answers was typical:

SENATOR KEFAUVER: The mark-up is from 11,7 cents--
or a little over 11 cents--to $8.40. You did no research
on this drug. All you did was put it in a tablet, put it out
under your name and sell it at a mark-up of 7, 079 percent.

MR. BROWN: What am I expected to say? I have repeated
a number of times that we are engaged in an overall operation.

SENATOR KEFAUVER: Mr. Brown, whatI can't understand
is that small companies buy the same product from Roussel

and sell it for $2 or $3; you sell it for $8.

MR. BROWN: Senator, the small companies, as I tried
to point out this morning, 80 far as I know.are not engaged
in the kind of service that we are engaged in. .I have spent
considerable time this morning trying to exPlaln tha.t we
have a total operation, and this total operation consists
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f1.rst, on one side of selling products, and on the other
side, of' doing things, and the things that we do are a |
composite group of things, and they consist not only
of manufacture, but they consist of informational work
of development work, of research work, of informing '
the medical profession concerning what we do, adver-

tising, and it, of course, consists of profit, and the

profit figures are the ultimate measure of what we
have done.

The staff of the Subcommittee and the drug manufacturers prepared
many charts showing the profit picture, the cost structure, a breakdown
of the sales dollar, net profit after taxes as percent of sales, research
costs, costs of advertising items involved, and many others. ‘As these
charts were presented by the manufacturers or by the staff, long argu-
ments developed over the information shown. Generally speaking, the
companies maintained a position as follows: (1) Manufacturers did not
separate the cost of a particular product from the many dozens or many
hundreds of products produced by the individual manufacturers. (2) All
costs other than actual manufacturing costs had to be allocated by
percentage. (3) If the manufacturer could make a cost analysis of a
specific drug, the cost would be a trade secret. Revealing a trade
secret would severely damage business since competitors could know
how to establish a price that would drive the manufacturer's product

off the market. (4) In addition to the actual manufacturing costs, all

13Hearing , Part 14, pp- 7881-7883.
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larger drug companies spent millions of dollars for research, develop-
ment, advertising, information programs for doctors, administrative

costs, expansion programs, and taxes. [5) The manufacturers stated

that drug prices were reasonable since the overall profit picture showed
no higher percentage of profit than many other businesses in America.
They maintained that a growth industry must have a profit sufficient

to maintain research and expansion.

Senator Kefauver was not convinced. How could the drug manu-
facturers maintain their prices were reasonable when prices had
remained unchanged on certain drugs for years? In fact, prices had
been identical on certain items. One of the outstanding examples was
one of the antibiotics called tetracycline. A bottle of sixteen 250
milligram tablets was sold by five companies and the price had remained
unchanged from 1954 to 1960 as follows:

Tetracycline (generic name)

Company Trade Name Price, 1954-1960
American Cyanamic Achromycin $ 5.10
Bristol Polycycline 5.10
Squibb Steclin 5.10
Pfizer Tetracyn 5. 1014
Upjohn Panmycin 5.10

SENATOR KEFAUVER: The natural question is how do all of you
get exactly the same price, Dr. Malcolm?. . . How do you get
together on price, exactly the same on different products and

keep it exactly the same over a period of ten years?

14Hea.ring , Part 24, p. 13664.
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illegal. irman, we don't get together. That is

SENATOR KEFAUVER: Whether
prices got together.

\%R.f l\f:\tll;:tO'LM. er ff:lt that the price was fair and reasonable.
e fe it was within the framework of the plan that we had

set up for ourselves in order to continue our research and

development work for the immediate and for the future. It

gave us a return that was in keeping with qur formula that
we set up for the conduct of our business.

Later, Paul R. Dixon asked questions of Dr. Phillip I. Bowman,
president, Bristol Laboratories, in regard to charging the same price
for the same drugs as charged by other manufacturers:

MR, DIXON: According to our observation, it was the same
as everybody else's, for all comparable products that you made.

DR. BOWMAN: This is correct. We cannot sell our products at
any higher prices than the others. People won't buy them.

MR. DIXON: Can you sell them for less?

DR. BOWMAN: If we reduce our prices others will follow,
and we cannot really afford to get into a really competitive
battle of that kind. If you will look at our financial picture,
you will see the reasons for it. We went through that in
penicillin. We have adopted a pricing policy of being
competitive with the lowest prices of our competitors.

When Harry J. Loynd, president, Parke-Davis, was called to
testify he was asked why he had not reduced the price of $5.10 which

was an identical price to others. He stated:

15Hea.rings, Part 24, p. 13665.

16Hearings, Part 24, p. 13909.
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Xiu, c;’Ve don't feel-there is any justification

; t;e ucing the price. The fact of the matter

;i ?t the costs of a11. materials, labor, rescarch,
velopment, that go into this particular field

we don't think we can afford to reduce the pric,e

any further, at least for the time being. 17

When Senator Kefauver continued to press the point Harry J. Loynd

I don't think there is any crime in making money,

provided you make it honestly and you distribute it properly, and that is

exactly what we are doing. nl8

The Subcommittee tried again and again to determine why some

prices were the same for other drugs besides antibiotics. For example:

SENATOR KEFAUVER: We have in the record the prices

of Schering, Merck, and Upjohn on cortisone acetate. From
1956 on, the price was the same for all three of the companies,
and on hydrocortisone from 1956 on it has been the same. For
prednisone and predisolone, from the day of inception when it
was brought on the market, it has been the same.

DR. UPJOHN: If I remember correctly, I pointed out that in
the natural history of competition the price comes down until
it reaches a stabilization. This is the natural history of any
competitive process, and this is what happened in the case of
steroids. . . this is an era of rising costs, of rising expenses,
and we are very proud of the fact that we had at no time raised

the price of steroids. 1

If the mark-up in this country was necessary, which some members

of the Subcommittee obviously doubted, why was the price so much lower

17Hearings, Part 24, p. 13963.
181piq.
11040.

19Hearings, Part 20, p.
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in certain foreign ¢ rie
fn countrics? The Subcommittee staff had preparcd charts

and figures showing > ¢ :
5 8 the costs of various drugs in forcign countrics. In

the December, 1959 hearings on corticosteroids two of the large drug
manufacturers were questioned on their foreign operation. The companies
and their presidents were as follows:

Merck and Company - John Connor

Upjohn Company - Dr. E. Clifford Upjohn

John Connor displayed confidence and thoroughness in his answers.

Senator Kefauver finally remarked, "Mr. Conner, every time I ask you
a question you have some book or paper that you start reading from."
John Connor replied, "I thought I would do you the honor of coming well
prepared, sir. n20 pr, Upjohn was not only well prepared but also
seemed unruffled by any question asked. His answers were factual yet
he seemed relaxed and affable. When Senator Kefauver tried to chide,
he would turn the question by his answer into something different. For
example:

SENATOR KEFAUVER: And you have been maintaining
this same price for quite a number of years.

DR, UPJOHN: Well, I am glad you said that, Senator.
We are rather proud of that.

Although Francis Brown, who also was president of a large company,

20Hearings, Part 14, p. 8074.

21Hearings, Part 14, p. 8290.
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Schering Corporation, testified in the corticosteroid hearings, he was not

questioned on foreign Operations and, in fact, did not furnish the Sub-

committee with the material they had subpoenaed until after he was

placed on the witness stand and Senator Kefauver demanded his foreign

license agreements. Francis Brown stated:

- our interpretation of the subpoena was
'that this investigation was not to extend to
international trade between foreign countries
and other foreign countries as distinguished
between international trade between this
country and foreign countries, because we
didn't understand that the antitrust laws
extended beyond the confines of the United
States. 22

Senator Kefauver told Francis Brown he would have to return at
a later date to testify on his foreign operations, but there was no
published record of his being called back.

The following table was typical of the many tables showing a
comparison of prices of drugs manufactured by different companies in
foreign countries compared with cost in the United States.

PREDNISONE AND PREDNISOLONE

Comparative United States and foreign prices to druggists by
Merck and Upjohn

1959
(5 mg. tablets, bottles of 100)
City and Country Merck $—2J——U7 g};n
London, England . T 53 17. 90
United States ;g 30 20. 80
Toronto, Canada 24. 00 24. 00
Sydney, Australia 27: 78 27.178

Tokoyo, Japan

22Hea.rings, Part 14, p. 7916.



28

Source: U. S. price:
Foreign prices: Colle
through the American

"American Druggists Blue Book 1959-60. "
cted by the U, S. Department of State
Embassies in Spring of 1959, 23

Why the difference in price?

John Connor and Dr. Clifford Upjohn had substantially the same

answer. Foreign markets were different; labor costs and costs of
material were often lower; some countries charged import duties;
advertising was not conducted in quite the same way; discount structures
were different. Since foreign currency could be devalued in terms of
U. S. dollars it was exceedingly difficult to get an accurate comparison.
Some countries had price control laws. Competition varied from one
country to another. In summary, they agreed that there was no way
to compa}e foreign prices with prices in the United States because the
question had to be answered separately in relation to all the conditions
in each country and the question was one of such complexity that the
figures on the chart were meaningless.

Eugene N. Beesley, president, Eli Lilly & Co., which sold its
products in 126 countries throughout the world, stated, ''there is little,

if any, basis for comparison of marketing practices and prices with

those existing in the United States. 124 When Senator Kefauver asked

Alvin G. Brush, Chairman of the Board, American Home Products

23Hearings, Part 14, p. 8314.

24Hearings, Part 24, p. 14101,



29
Corporation, why he could sell so low in England, Senator Kefauver

rcceived a lecture in reply, Alvin Brush explained that they did not

scll in dollars but in pounds, shillings and pence. He stated they

employed Englishmen to work in English factories and sold their
products on the British market and that the cost of doing business
there was about half of what the costs were in the United States. He

concluded by saying you can't compare that kind of an economy with

United States economy. a2

Page after page of testimony went into such questions as whether
or not a specific drug manufacturer shipped a finished product or a
bulk product to a specified foreign country, on whether or not large
amounts of advertising were used in a foreign country, on how many
foreign plants a company owned and where they were located. It
seemed to be exceedingly difficult for Senator Kefauver or his staff
to accept what all the drug manufacturers jointly contended--there was
no meaningful comparison of prices that could be made except in man
hours of work that it took to buy a drug. As the drug manufacturers

presented it, less hours of work were needed to purchase drugs in the

United States than in any foreign country.

During its preliminary investigation previous to the drug hearings

the Subcommittee had tabulated much information on government

25Hea.rings, Part 16, p. 9261.
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purchascs of drugs. The Military Medical Supply Agency of the United

states Armed Forces .
Statcs « orces was the source of many of the figures used. Rear

Admiral William L. Knickerbocker was called upon to testify as he was

the executive director of the M.M.S.A., which had been inidated in

June of 1956.

According to the testimony of Admiral Knickerbocker, the primary
function of the M. M. S, A. was to provide medical supplies and equipment
to the armed forces. His prepared statement gave an overview of the
functioning of the agency, presented figures showing beyond question
that the United States government bought tremendous quantities of drugs,
and explained the procedure of bids and purchases. Again the Sub-
committee was presented charts, this time to show price patterns of
specific drugs. There were fifteen separate charts and Admiral
Knickerbocker explained each. It was in his explanation of the last
two charts that he encountered a substantial number of questidns.

Using the last two charts, he explained, and defended, drug purchases
in Italy during 1959 in the amount of $1, 700, 000. He stated that these
drugs if purchased in the United States would have cost $3, 600, 000,
therefore the M. M. S.A. had saved the taxpayers $1, 900, 000. =

It was brought out that these purchases had been properly made

under the Buy America Act, that plants had been inspected in Italy,

26Hearing , Part 24, pp- 13714-13803.
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and products had met all requirements, When the Charles Pfizer

Company had protested the Italian purchase, the matter had been

referred to the Comptroller General for decision. The Comptroller
General had ruled that the purchases were in accordance with the Buy
America Act, the Armed Service Procurement Regulation and Navy
regulations. The Comptroller General further ruled the Pfizer
Company was not correct in contending violation of the Antidumping
Act or section 337 of the Tariff Act of 1930. &

Senator Dirksen then began to ask questions. As has been indicated
previously, Senator Dirksen was an outstanding Republican who had tried,
as a minority member of the Subcommittee, to block the actions of the
Subcommittee with reference to the hearings, to block appropriations
for the Subcommittee and to block legislation which Senator Kefauver
had wanted as a result of hearings on other industries. Senator
Dirksen's questions brought out other facets of the Italian purchase
situation.

He asked where Admiral Knickerbocker got the money he spent.

He pointed out that since he got it out of the U, S. Treasury some

attention should be paid to how money got into the treasury. Senator

Dirksen said that U. S. drug manufacturers had to put 52 percent of

27Hearings, Part 24, p. 13799.
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their prohlit back int :
I 0 Lhe Ireasury under the corporate tax statutos. He

anted to k if
wanted to know if the M. M, S, A, could save the taxpayers such large

sums by purchasing drugs overseas why didn't Admiral Knickerbocker
purchase all of the drugs overseas? Senator Dirksen said, "And then
come back and tell us, 'well, look, on this deal we did not save
$1,900, 000, we saved $30 million.' and then I want to hear the roar

that goes up and start for the timber. n28

Admiral Knickerbocker began to defend his position by pointing
out he had purchased only 3 items out of 835 drug items on only five
contracts. Senator Dirksen seemed somewhat amused. He told the
Admiral:

But this morning, Admiral, when he [Senator
Kefauver] asked Mr. Duncan of Lederle how
they managed to fix this floor on certain items,
the Chairman said, Why didn't you confer with
the drug trade?

And, of course, I made the point that if
they had done so he would have hauled
him up before this committee on the
grounds of collision.

You see you can't win before this committee,
any way you take it. (Laughter) Certainly
no business people can win here.

Later, in a more serious vein, Senator Dirksen said:

28Hearings, Part 24, p. 13810.

29Hearings, Part 24, p. 13810.



Admiral Knickerbocker then pointed out in an equally serious
manner that he had been to Denmark and to Italy to negotiate the drug
purchases and said,
were quite pleased with these procurements because we were buying

from our military allies.

;\:y d;stmgmshed friend and chairman--he is my
ien - N0 matter how I abuse him, he is always
rvny friend--he lives down in the Tennessee
t al;.ey area. They bought some British
urbines and dynamos down there; I don't
know t.he. exact price; the contract was about
$13 m.11110n. And they will underbid the
American Producers. But General Electric
was dov&.rn here, and Westinghouse was down
here raising the devil. And shortly after, they
closed up a Westinghouse plant in New Jersey
and put a thousand people out of work. '

the situation, from my point of view at least. wl

It was further brought out in the testimony of Admiral Knicker-

"I would say both the Ambassadors over there

That is just another facet that enters into

33

bocker, as well as by the staff of the Subcommittee, that the large drug

manufacturers sold to the government for a reduced price.

When

questioned as to whether or not they made a profit on the government's

business they did not always state that they made a profit. Usually
they qualified their statements by saying they could sell for less

because the government orders w

3

3

0
Hearings, Part 24, p. 13812.

lHearings, Part 24, p. 13813.

ere very large, and that they sold
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for more than their manufacturing costs. They said that th
ey

occasionally bid at a price that was a loss to the compan
y on a
particular contract because they had to consider their overall picture.

They explained that in order to keep their machines running and their

work force employed full time without seasonal layoffs that it was better

to take a large government order, even at a loss, and keep operating.

Prices for various drugs were repeatedly brought before the drug
manufacturers showing price to the druggist and price to the govern-
ment on or about the same date. Since there was a large discrepancy,
it was inferred that the drug manufacturers were asking the public to
pay all the traffic would bear. The drug manufacturers were usually
uncomfortable when so accused and some of them stated that if they
sold at the prices quoted to the government they would go out of bus-
iness; others stated that they would have to curtail their research,

educational and advertising programs. They were then asked about

these programs.
No one questioned the effectiveness of the large research

programs developed and sustained by the drug industry. To present

the scope of their research programs various drug companies brought

to the hearings some of the outstanding medical and drug authorities in

the United States. The Subcommittee also requested certain medical

ing the drug product hearings eighteen

authorities to testify. Dur

; i ade it
doctors appeared on the witness stand. Their testimony m
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abundantly clear that research wasg costly, time consuming, and often

fruitless.

The Subcommittee was impressed with the research story but

their interest lay in the cost of research. The companies said it was

expensive. How expensive?
Here was an example from the Upjohn Company:

Percent for Research

Year Total Sales And Development
1958 $ 146,135,770 8.9
1959 156, 913, 526 9. 732

American Cyanamid presented a chart showing the rise in
expenditures for drug research for a twenty year period from 1939
through 1959. Their expenditure for that period had totaled $138, 185, 000.
The same company explained another chart showing an investment of
$37,000, 000 in specific research, such as cancer, with no significant
commercial products to date. 33 American Cyanamid's Lederle division
presented a chart showing the distribution of the division's consumer

dollar paid for Lederle drugs in 1958 which indicated that 3.3 cents of

every dollar was spent for research. 34

32Hearings, Part 20, p. 11067.
33I-Iearings, Part 24, p. 13631.
13643.

34Hearing , Part 24, p.
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Bristol Labor i
atories, Inc. presented figures covering a period of

1944 through 1959 showing research and development expense as a per-
cent of sales which ranged from a high of 23 percent in 1944 to a low of
5.6 percent in 1945 and up to a 16. 3 percent high in 1958, 3°

It was stated by various companies that the drug industry as a
whole spent from 7 to 9 percent of the sales dollar on research. While
this percentage was higher than for other industries, the drug manu-
facturers claimed that research was essential not only to help humanity
but to save themselves, since the discovery of a better drug by a rival
company would immediately push a less effective drug off the market.

John Connor of Merck and Company stated:

This, as I see it, is the heart of the matter
we are exploring here. The secret of the
success of our company is the delicate
partnership we have been able to develop
over the years between the quest for
scientific knowledge on the one hand

and the drive for financial success

on the other.

When Senator Kefauver appeared to look at the heart of the matter

of research, he saw patents and license agreements. By law, a drug

manufacturer who discovered or developed a new drug had the right to

apply for a patent. If all the various regulations of the government

35Hearings, Part 24, p- 13830.

36Hearings, Part 14, p- 8015.
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were satisfactorily completed, the manufacturer became the sole
owner of the patent for a period of seventeen years with a right to
retain the patent for his own operation or to grant to others a license
to manufacture and sell in various limited or unlimited ways his rights
under the patent. It was the opinion of the Chairman that some
legislation was probably needed in the area of patents and license
agreements to enforce more competition which would force prices of
drugs to be lower.

The drug industry put up an almost solid front of protest. One of
the most angry outbursts in all of the drug hearings came as a‘reault
of questions on patents. The following exchange took place between
Paul R. Dixon of the Staff of the Subcommittee and Alvin G. Brush of
American Home Products Corporation:

MR. DIXON: You have a monopoly of Sparine and
you can set the prices as you please.

MR. BRUSH: You can call it a monopoly. We
say we have a patent.

MR, DIXON: I meana 17 year--

MR. BRUSH: And that patent was issued under the
laws of Congress. Now, the only thing I don't want
to get traded into here--there are certain rules
and regulations. This is like a football game.
Now, if the legislature is going to change the
patent law, they will change the patent la.w._

But I don't want to be sitting here today as if

I was some kind of criminal and being pointed

out I have got a monopoly when I have lived
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meticulously and have done wha
says you can do, and ] don't thi
to infer, when monopoly today
sound, when all we have done i
we believed to be a legal pProce

t the patent law

nk you ought

has this urgly (sic)
8 followed what

ss,

Yet Senator Kefauver did continue to imply that a patent was a
monopoly until finally there was such protest that he and the staff began
to use the term legal monopoly. Much testimony was presented on
patents and patent rights, on how a new drug became patented, on some
of the ways drugs were marketed when several companies filed for a
patent at approximately the same time and an investigation had to be
made to determine which company had the prior claim. At times
these patent investigations were continued over a period of several
years. Senator Kefauver brought up questions concerning some of the
companies claiming patents on the same new drugs and questions on
some of the litigation between companies and the government with
reference to patents. The larger drug manufacturers were accompanied
by counsel, and they raised much objection to questions in the areas under
governmental investigation or litigation, however, it did them little good

to protest most of the time. Senator Dirksen and Senator Hursks stepped

in to divert the line of questioning and to raise objections of their own.

Myron Pantzer, vice president of Panray Corporation, which was

one of the smaller drug companies, was in agreement with the larger

37Hearing , Part 14, p. 8013,
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Bigsbunr then Sxpiesasd an Opinion that was not stated elsewhere in these

product hearings:

We are dealing with an industry that is
barely 25 years old in its present concept;
and my feeling, yes, is as follows: that no
matter where you drive the price of drugs
down to, the public is going to think that
drugs are always high, because health is
something precious and should be free. 3

There were some who pointed out that certain foreign countries
had very different laws concerning patents. In France a company could
not get a product patent on a drug, meaning a new discovery belonged
to the public. It was possible, however, to get a process patent in
France to protect the way a company manufactured a drug for sale.
Since drug making is exceedingly complex, the process patent sometimes
served almost as well as a product patent due to the expense of developing
a process,

i ive to
One of the foreign countries mentioned most often relativ

38Hea.rings, Part 16, p. 9370.

3
9Ibid.
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Italy could, therefore, " "
y steal" new drugs from all other nations and

manufacture them. This made the America drug manufacturers

particularly angry. Senator Kefauyer had to admonish two of the

witnesses not to insult our friends in Italy by their criticism; however

they were able to make their point that since Italy had no patent protection

no new drugs had been Produced in Italy. Drug manufacturers warned

that if the United States government Put new drugs in the public domain
that there would follow the death of research programs which often
poured millions of dollars into research before finding anything of value.
Business could not take the risk of losing tremendous sums of money,
unless there was the protection of patents for effective new drugs.

The various license agreements the drug companies had with each
other and with foreign manufacturers were subpoenaed and made a part
of the record. Testimony concerning these agreements was detailed
and complex. Senator Kefauver was trying to prove a monopoly existed
by showing that a company with a patent controlled a product and often
refused to license other companies. When the companies were questioned

on this matter, no particular pattern emerged. Some companies granted

a license to anyone who applied; some did not. Some companies grintad

a license on a few drugs; some granted licenses on many. All insinuations

: 1
that the companies were unfair were met by the drug companies’ statements

i t onl
that all their actions were legal, that the patents were theirs, not only

by law but by right since they had spent tremendous amounts of time
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snd money before they could put a new drug on the ket
market,

The amount of money spent to advertige drugs was put under

attack by the Subcommittee, During the first of the drug product

hearings Paul R. Dixon tried to explain the jurisdiction of the Federal
Trade Commission and the Food and Drug Administration, as both were

involved in the advertising controversy,

According to Dixon, the Federal Trade Commission Act contained

a section of laws dealing specifically with false and misleading advertising
to the public, Ethical drugs, however, were advertised to doctors who
were not considered a part of the public but were considered experts.
Therefore, the F. T. C. had not proceeded against any advertising
published in medical journals.

The Food and Drug Administration had jurisdiction over labeling.
Labeling was different from advertising in that labeling had to meet
legal requirements of specified factual information for use of the
doctor. F. D. A. had interpreted that the literature accompanying

medicine was labeling and the manufacturers must be answerable for

the information contained therein. However, a great deal of information

on drugs was mailed directly to the doctor. The drug manufacturers

who habitually sent drug information directly to the doctor disputed

the interpretation that gsuch literature was labeling.

40Hearings, Part 14, p. 7995.
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to different witnesses, sometimes the Subcommittee would get badly off

tract, however Senator Hurgka was adept at setting it back to its true

rpose. In ad isi
purp vertising, however, there were serious controversies;

Senator Dirksen said the committee was completely off track, yet
Senator Kefauver refused to change or to stop the line of questions
concerning the effectuality of certain drugs. Senator Kefauver con-
tended that the manufacturers were making false claims in the medical
journal advertisements. When doctors began to disagree publicly over
the effectiveness of drugs there was great concern from those who were
taking one drug or the other. 4

The drug manufacturers contined to point out that they were com-
plying with all regulations. They had submitted their labeling for
F. D. A. approval before sending it to the doctors. As for the medical
journals, the drug manufacturers contended that this type of advertising
was principally to keep the name of the drug and its manufacturer before
the physician and specific or detailed information was neither legally

required or necessary.

The question then arose and was answered repeatedly as to what

effect the advertising had on physicians. The answer had a wide range--

41"Accu:ra.cy of Merck'
Views from 2 Doctors," Wal
1959), p. 6; Hearings, Part 20, p-

w Drug Draws Conflicting

ims for Ne
of s 154 (December 11,

1 Street Journal, Vol.
11174.
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little o
from r no effect to a Very great effect, according to the opinion

of the one on the witness stand, It Was quite plain, however, that

huge sums were being spent on advertising and it would appear that

the drug manufacturers were in a race for the doctor's attention. The

manufacturers contended advertising was essential, that far from being

a monopoly with little or no Competition, the drug industry was engaged

in fierce competition. While it was true that one company might have a
patent on a specific drug, other companies had patents on other drugs that
could be prescribed by the doctor for treatment of the same condition.

The drug manufacturers not only mailed information and advertised
in journals but maintained many employees, called detail men, who were
not salesmen but were designated by the companies to call on doctors and
give them full information on the companies' products, including infor-
mation on clinical testing and the side effects of new drugs. While the
Subcommittee staff and Senator Kefauver obviously felt that advertising
was excessive and misleading, the drug manufacturers contended it

was a necessary part of their business operation. Drug manufacturers

felt the Subcommittee was lacking in understanding of the problems

involved and actually derelict in allowing public testimony on whether

or not certain drugs were more effective than other drugs.

The information gained from all the hours and days of study,

for further
Preparation, and testimony became a part of the record for
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study and action. Next the Chairman wanted to ask questions of certain

physicians and professional authorities.



Chapter III

AN ANALYSIS OF THREE
HEARINGS:
THE SUBCOMMITTEE QUESTIONS PHYSICIANS
AND OTHER PROFESSIONAL AUTHORITIES

In February, April and May of 1960 the Subcommittee continued
its investigation of the drug industry by requesting the testimony of
persons not directly engaged in the manufacture of drug products but
connected in various ways with the drug industry. These three
hearings which were designed to cover a wide range of drug topics
were:

1. Physicians and Other Professional Authorities--
February 25, 26, April 12, 13, 14, 15, 1960.

2. Pharmaceutical Manufacturers Association--
February 23, 24, April 20, 1960,

3. Generic and Brand Names--May 10, 11, 12, 13,
19600

Twenty-three persons appeared as witnesses at these hearings

which were designated as Part 18, Part 19 and Part 21 of the total

hearings published on Administered Prices, pursuant to Senate

Resolution 238. Of these twenty-three witnesses, eight were

from the staffs of medical colleges or universities, two were

. db
doctors engaged in private practice, three were employed by
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large hospitals, two rcpresented nationa] associations of d
f drug

manufacturers, and eight held a variety of other drug-related jobs

] it :
These witnesses came from nine states from California to Connecticut

and included the District of Columbia

The questions that were uppermost in these three hearings were
the ones concerning generic and brand names: (1) Was it safe for a
physician to prescribe by generic name? (2) When could a pharmacist
use a generic-named drug instead of a brand-named drug?

On February 15, 1960 before the Subcommittee had begun its
official investigation into answers to these questions, Life magazine
had brought generic and brand names to the attention of its readers.
As part of its coverage of the drug controversy, Life showed a chart
with various prices of trade-named and generic-named drugs. One
example shown was the cost of Serpasil or Reserpine, which were
trade names for drugs used in treating hypertension. Cost by
prescription for a certain quantity was $5.50, however if the same
quantity was. bought under the drug's generic name the cost was

$1.75. Life concluded:

The blame for the high price of prescriptions.
cannot be laid entirely to the big drug companies.

A good part of the responsibility must be b;m;f -
by the physician. Too busy to keep tra;t :ha el
new drugs, he is frequently persuaded by .:e e
less flow of company pr0paganda tO‘preacdrl i
by their brand names. If he would mateata ‘fgrht e
the drug by its generic name, as he wase i
do in medical school, he could often 8aVv
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substantial sumsg of mo
ney. A brand
frequently has ap equivalent known si - dl“.lg
generic name. There is no real difflmply s
€rence
between the Fwo--except Price. Druggists ca
usually provide either of them, ! ’

In order to provide some understanding of the controversial
questions, witnesses explained at some length the background of
generic and brand names, Although there were brand names for some
products before 1900, it was not until World War I that brand names
began to be widely used for drugs.? Brand names can gradually
become "lost' and fall into public domain, as example: aspirin,

3

kerosene, nylon, cellophane.” In 1911 there was a court case in
which a company had lost its brand name. This resulted in the idea
that if chemical substances had a common name a company could
protect its brand name, Nylon is now used as a name by everyone

to designate a certain fabric, yet nylon originally was a name invented

by the producers. A Thermos bottle is a vacuum bottle but the public

often refers to any vacuum bottle as a 'thermos." Some drugs have

4
had this same difficulty.

————

1"In M.D's RX: Way to Save,' Life, Vol. 48 (February 15, 1960),
p. 102,

2HearingS, Part 21, p. 11703,

3Hearings, Part 21, p. 11497.

4Hearings, Part 21, p. 11509.
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195
By 1959 as a matter of general usge, a3 drug could have a brand

name, which was always capitalized, a generic name, which was not
’

capitalized, a chemical name, and other names oy synonyms., The

lJarge number of new drugs which had been Placed on the market since

1940 had created much confusion,

To illustrate the confusion, Dr, Charles O, Wilson, Dean, School

of Pharmacy, Oregon State College, gave many examples. One example

will suffice to indicate hig point,

DR, BLAIR: This chemical substance has one chemical name,
is that correct?

DR. WILSON: Yes, sir.

DR. BLAIR: Could you, in order to make the record
complete, supply us with that chemical name?

DR. WILSON: This is alfaphenoxyethyl penicillin
potassium,

DR, BLAIR: This is the one chemical name denoting
the chemical substance of this new synthetic penicillin

derivative?

DR, WILSON: There is a more complicated name, but that is
a pretty good one.

DR, BLAIR: The chemibst knows, presumably, that this name
means that substance?

DR, WILSON: Yes, sir.

DR. BLAIR: Now, there are for that substance three
generic names?

DR, WILSON: This is included. There are two others.
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DR. BLAIR: There are tw

) o ot i
is? her generic names, One of them

DR. WILSON: Potag sium

potassium, penicillin 152, and phenethicillin

DR. BLAIR: And there are five trade ﬁ)rancu names?

DR. WILSON: Yes, sgir,

Dlti,IfL{\IR: Syncillin, Darcil, Alpen, Chemipen, Dramcillin-S,
an axlper-l. So there here is the structure: one chemical name
three generic names, approximately five trade names? '

DR. WILSON: Yes, sir,5

Dr. Solomon Garb, Professor of Pharmacy at Albany Medical
College, tried to indicate to the Subcommittee that br#nd names
in the pharmaceutical industry were quite different from brand names
in most other industries, He used beans as his illustration. Suppose
a grocery carried baked beans by Heinz, Libby and Campbell companies.
Then suppose these companies decided to label and sell their beans in
the same manner that the drug manufacturers labeled and sold their
drugs. Beans would no longer be called beans for each manufacturer
would re-name the product. You could have Heinz 'Sneabs," or

Canphell's “Kabes, " or Libby's "o Cals," Each year as other

companies added baked beans there would be additional names. To

keep up with all the new names of the multiplicity of new products

would be almost impossible. Since a similar gituation existed in the
o keep up

s : kt
drug industry, it had become an almost impossible tas

e ———

5
Hearings, Part 21, p. 11524.



with new drugs,6 -

When Captai
e ptain Herman R, Fahlbygcp, of the Military Medical
Supply Agency testified before the Subcommittee h
» he presented a
chart

hi .
which showed, AN they information, that the government

purchased reserpine tablets (tranquilizers) under the following

trade marks: Serpasil, Rau-Sed, Sandril, Re